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U.S. Customs Service 


Treasury Decisions 


(T.D. 85-43) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 


Greece drachma: 
February 1, 1985 $0.007710 
Israel shekel: 
February 1, 1985 
South Korea won: 
February 1, 1985 
Taiwan N.T. dollar: 
February 1, 1985 


(LIQ-03-01 S:COM CIE) 
Dated: February 1, 1985. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-44) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
‘522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
1 
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fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
February 4, 1985 
February 5, 1985 
February 6, 1985 
February 7, 1985 
February 8, 1985 
Israel shekel: 
February 4-8, 1985 
South Korea won: 
February 4, 1985 
February 5, 1985 
February 6, 1985 
February 7, 1985 
February 8, 1985 .001194 
Taiwan dollar: 
February 4, 1985 .025517 
February 5, 1985 .025497 
February 6, 1985 .025478 
February 7, 1985 .025491 
February 8, 1985 .025504 


(LIQ-03-01 S:COM CIE) 


Dated: February 8, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-45) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 

February 12, 1985 holiday, use rates for February 11, 1985. 
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Greece drachma: 
February 11, 1985 $0.007510 
February 13, 1985 .007485 
February 14, 1985 .007474 
February 15, 1985 .007499 
Israel shekel: 
February 11-15, 1985 N/A 
South Korea won: 
February 11, 1985 .003.194 
February 12, 1985 .001193 
February 14, 1985 .001192 
February 15, 1985 .001193 
Taiwan dollar: 
February 11, 1985 .025523 
February 13, 1985 .025510 
February 14, 1985 .025491 
February 15, 1985 .025471 


(LIQ-03-01 S:COM CIE) 


Dated: February 15, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-46) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 

February 18, 1985 holiday, use rates for February 15, 1985. 


Greece drachma: 
February 19, 1985 $0.007380 
February 20, 1985 .007353 
February 21, 1985 .007339 
February 22, 1985 .007220 
Israel shekel: 
February 19-22, 1985 
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South Korea won: 
February 19-20, 1985 
February 21, 1985 
February 22, 1985 

Taiwan dollar: 

February 19, 1985 
February 20-22, 1985 


(LIQ-03-01 S:COM CIE) 
Dated: February 22, 1985. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-47) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 


Greece drachma: 
February 25-26, 1985 $0.007143 
February 27, 1985 .007194 
February 28, 1985 .007156 
Israel shekel: 
February 25-28, 1985 N/A 
South Korea won: 
February 25, 1985 .001185 
February 26-27, 1985 .001182 
February 28, 1985 .001183 
Taiwan dollar: 
February 25, 1985 .025465 
February 26-28, 1985 


(LIQ-03-01 S:COM CIE) 
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Dated: February 28, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-48) 


Foreign Currencies—Variance From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-9 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
February 1, 1985 $0.000279 


(LIQ-03-01 S:COM CIE) 
Dated: February 1, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-49) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-9 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates: 


Australia dollar: 
February 7, 1985 $0.75800 
February 8, 1985 
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Brazil cruzeiro: 
February 4-6, 1985 .000279 
February 7-8, 1985 , .000274 
Portugal escudo: 
February 4, 1985 .005556 
February 5, 1985 .005525 
February 6, 1985 .005464 
February 7-8, 1985. .005405 
Republic of South Africa rand: 
February 7, 1985 .58450 
February 8, 1985 .52500 
Switzerland franc: 
February 7, 1985 3862319 
February 8, 1985 360360 


(LIQ-03-01 S:COM CIE) 
Dated: February 8, 1985. 


ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 85-50) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-9 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported cu the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates: 

February 12, 1985 holiday, use rates for February 11, 1985. 


Australia dollar: 
February 11, 1985 $0.75870 
February 13, 1985 -73700 
February 14, 1985 .74590 
February 15, 1985 .73800 
Brazil cruzeiro: 
February 11 and 13, 1985 .000268 
February 14-15, 1985 .000263 
Portugal escudo: 
February 11, 1985 .005405 
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February 13, 1985 .005495 

February 14, 1985 .005479 

February 15, 1985 .005540 
Republic of South Africa rand: 

February 11, 1985 .53000 

February 13, 1985 .54000 

February 14, 1985 .53300 

February 15, 1985 .52250 
Switzerland franc: 

February 11, 1985 801182 

February 13, 1985 855619 

February 14, 1985 .3891334 

February 15, 1985 360101 
United Kingdom pound: 

February 13, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: February 15, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-51) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-9 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

February 18, 1985 holiday, use rates for February 15, 1985. 


Australia dollar: 
February 19, 1985 $0.67700 
February 20, 1985 .68200 
February 21, 1985 .71750 
February 22, 1985 .70400 
Austria schilling: 
February 21, 1985 .042409 
February 22, 1985 .041982 


472-276 O - 85 - 2 
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Belgium franc: 
February 20, 1985 
February 21, 1985 
February 22, 1985 

Brazil cruzeiro: 
February 19-20, 1985. 
February 21-22, 1985. 

Denmark krone: 
February 20, 1985 
February 21, 1985 
February 22, 1985 

Finland markka: 
February 22, 1985 

France franc: 
February 21, 1985 
February 22, 1985 

Germany mark: 
February 21, 1985 
February 22, 1985 

India rupee: 
February 22, 1985 

Ireland pound: 
February 20, 1985 
February 21, 1985 
February 22, 1985 

Italy lira: 

February 20, 1985 
February 21, 1985 
February 22, 1985 

Mexico peso: 
February 22, 1985 

Netherlands guilder: 
February 20, 1985 
February 21, 1985 
February 22, 1985 

New Zealand dollar: 
February 19, 1985 
February 20, 1985 
February 21, 1985 
February 22, 1985 

Norway krone: 
February 22, 1985 

Portugal escudo: 
February 19, 1985 
February 20, 1985 
February 21, 1985 
February 22, 1985 


014925 
014824 
014684 


.000263 
.000258 


083542 
083299 
082423 


142908 


.097390 
096548 


297779 
295159 


.076511 


.93400 
.92650 
.91750 


000485 
000479 
.000474 


004082 


.264690 
.262709 
260552 


44350 
44200 
44680 
44300 


103332 


005464 
005450 
005464 
005405 
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Spain peseta: 
February 21, 1985 .005408 
February 22, 1985 .005343 
Switzerland franc: 
February 19, 1985 355745 
February 20, 1985 354233 
February 21, 1985 353607 
February 22, 1985 349895 
United Kingdom pound: 
February 20, 1985 
February 21, 1985 
February 22, 1985 


(LIQ-03-01 S:COM CIE) 
Dated: February 22, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-52) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-9 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 
February 25, 1985 $0.69400 
February 26, 1985 -70300 
February 27, 1985 -71700 
February 28, 1985 .71000 
Austria schilling: 
February 25, 1985 .041254 
February 26, 1985 .041494 
February 27, 1985 .042589 
February 28, 1985 .042626 
Belgium franc: 
February 25, 1985 .014368 
February 26, 1985 .014461 
February 27-28, 1985 .014859 
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Brazil cruzeiro: 
February 25-27, 1985 
February 28, 1985 

Canada dollar: 
February 25, 1985 
February 26, 1985 

Denmark krone: 
February 25, 1985 
February 26, 1985 
February 27, 1985 
February 28, 1985 

Finland markka: 
February 25, 1985 
February 26, 1985 

France franc: 
February 25, 1985 
February 26, 1985 

Germany mark: 
February 25, 1985 
February 26, 1985 
February 28, 1985 

India rupee: 

February 25, 1985 
February 26, 1985 

Ireland pound: 
February 25, 1985 
February 26, 1985 
February 27, 1985 
February 28, 1985 

Italy lira: 

February 25, 1985 
February 26, 1985 
February 27, 1985 
February 28, 1985 

Malaysia dollar: 
February 25, 1985 
February 26, 1985 
February 28, 1985 

Mexico peso: 
February 25, 1985 
February 26, 1985 
February 27-28, 1985 

Netherlands guilder: 
February 25, 1985 
February 26, 1985 
February 28, 1985 


000254 
000253 


713012 
-715052 


080824 
081268 
083682 
083612 


-140647 
140548 


094697 
095102 


289645 
291121 
299043 


.076336 
075643 


90150 
.90550 
.93350 
.92900 


000463 
000466 
000483 
000480 


.388048 
887597 
887147 


004115 
004132 
004149 


.295460 
256739 
264725 
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New Zealand dollar: 
February 25, 1985 .44020 
February 26, 1985 44100 
February 27, 1985 44600 
February 28, 1985 .44450 
Norway krone: 
February 25, 1985 .101678 
February 26, 1985 101807 
Portugal escudo: 
February 25, 1985 .005362 
February 26, 1985 005277 
February 27, 1985 .005391 
February 28, 1985 .005420 
Republic of South Africa rand: 
February 25, 1985 46200 
February 26, 1985 46350 
Spain peseta: 
February 25, 1985 .005260 
February 26, 1985 .005220 
February 27, 1985 .005391 
February 28, 1985 .005410 
Sweden krona: 
February 25, 1985 -103306 
February 26, 1985 103386 
Switzerland franc: 
February 25, 1985 342818 
February 26, 1985 844116 
February 27, 1985 .892113 
February 28, 1985 350018 
United Kingdom pound: 
February 25, 1985 1.0545 
February 26, 1985 1.0520 
February 27, 1985 1.0875 
February 28, 1985 1.0790 


(LIQ-03-01 S:COM CIE) 


Dated: February 28, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 

The following are decisions of the United States Customs Service 
which are of sufficient interest or importance to warrant publica- 
ton in the Customs BULLETIN. 

B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Divison. 


(C.S.D. 85-20) 


This ruling holds that glass panels forming the shelves of stereo 
cabinets (audio racks), exported for packing along with other cabi- 
net components, cannot be constructively segregated for free entry 
under item 800.00, TSUS, since the audio rack is imported as a du- 
tiable commercial entity under the provision for furniture, in item 
727.55, TSUS. 

September 5, 1984 
CLA-2 CO:R:CV:V 
071716 EM 

This ruling is in response to the Application for Further Review 
of Protest No. 2704-3-000610 dated March 3, 1983. The protest was 
filed against the decision in the liquidation of entry No. 81-156069 
and several other entries extending from December 4, 1980, 
through March 9, 1982. All entries were liquidated on January 28, 
1983. 

Issue: The question raised in the protest concerns the applicabil- 
ity of item 800.00, Tariff Schedules of the United States (TSUS), to 
certain glass panels that were exported to New Zealand to be 
packed along with other stereo cabinet components to form a com- 
plete audio rack and imported into the United States. 

Facts: Glass panels forming the shelves of an audio rack cabinet 
were exported to New Zealand and included along with other cabi- 
net components that were returned to the United States in a 
knocked-down, disassembled condition. Since the component mate- 

13 
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rial of chief value was the glass making up the shelves, the import- 
ed audio rack was classified under the provision for other furni- 
ture, and parts therefor, not specially provided for, in item 727.55, 
TSUS. 

The importer/protestant claims that the glass panels were 
merely packed abroad with the other cabinet components and 
should be entitled to free entry as American goods returned under 
item 800.00, TSUS. The District Director takes the position that the 
audio rack was imported as a dutiable commercial entity and the 
glass panels are considered to have been advanced in value by be- 
coming a part of the imported audio rack. 

Law and Analysis: Under item 800.00, TSUS, products of the 
United States may be entitled to free entry when returned after 
having been exported, without having been advanced in value or 
improved in condition by any process of manufacture or other 
means while abroad, upon compliance with the regulations. 

However, an article is classifiable in that provision of the tariff 
schedules which most specifically describes it, whether finished or 
unfinished and: whether assembled or unassembled (see General 
Headnote 10(h), TSUS). The imported audio rack is in chief value 
of the glass panels in its imported condition and, therefore, appro- 
priately classifiable under the provision for other furniture and 
parts thereof, not specifically provided for, in item 727.55, TSUS. 

The glass panels in the audio rack cannot be separately classified 
under item 800.00, TSUS, since the importation consists of a single 
tariff entity. It would be contrary to the provisions of General 
Headnote 10(h), TSUS, to constructively segregate some of the com- 
ponents of an imported entity for whole or partial exemptions 
under schedule 8, TSUS. See the discussion of constructive segrega- 
tion in the Tariff Classification Study (C.LE. 1/64) dated 1964. To 
classify the glass panels separately under item 800.00, TSUS, while 
the remaining parts of the entity would be classifiable under a du- 
tiable provision of the schedules would require constructive segre- 
gation of the glass panels from the imported entity. This is con- 
trary to the legislative intent expressed in the Tariff Classification 
Study. 

For these reasons, no allowances can be made for the glass 
panels under item 800.00, TSUS. 

Conclusion: Accordingly, you are directed to deny the protest. A 
copy of this decision should be attached to the Form 19 Notice of 
Action to be sent to the protestant. The protest file is enclosed. 


(C.S.D. 85-21) 


This ruling holds that a clock radio telephone with independent- 
ly functioning clock radio, telephone and speakerphone components 
is not an entirety for purposes of tariff classification. The one-piece 
telephone is classifiable under item 684.62, TSUS, the clock radio 
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deskset is classifiable under item 911.95, TSUS, and the clock radio 
incorporating the speakerphone is classifiable under item 688.43, 
TSUS. 
September 7, 1984 
CLA-2 CO:R:CV:V 
071538 KP 

This is with reference to your letter dated July 10, 1984, submit- 
ted on behalf of your client (Company Name) formerly (Co. Name), 
as well as to two letters dated June 23, 1983, and July 5, 1983, from 
(Name of (Co. Name) to the Area Director of Customs, New York 
Seaport. All three letters concerned the tariff classification of three 
models of clock radio telephones which your client imports. 

Two of the models with which you are concerned, the TCR-68 
and the TCR-138, appear similar in almost all material respects to 
the clock radio telephones which were the subject of Customs 
ruling CLA-2 CO:R:CV:VS 071632 KP, dated July 31, 1984 (copy en- 
closed). The major difference between the articles which were the 
subject of the cited Customs ruling and the two specified models of 
your client’s clock radio telephones is that the clock radio portions 
of the articles ruled upon contained a feature whereby the radio 
was muted when the telephone was lifted from its receptacle on 
the clock radio. Apparently, your client’s models TCR-68 and TCR- 
138 do not contain such a feature. Nevertheless, since those models 
otherwise appear to be materially similar to the clock radio tele- 
phones which were the subject of the enclosed ruling, they are clas- 
sifiable in the same manner as the articles covered by the ruling. 

The model TCR-178 has all the features of the models TCR-68 
and TCR-138 plus an added capability to function as a speaker- 
phone. When a switch located inside the cradle for the one-piece 
telephone is pressed, either directly or by pressing on the resident 
telephone handset, the telephone, if connected to the deskset, is 
deadened, the radio signal is shut off, and the incoming telephone 
signal is communicated through the speaker system of the deskset. 
A microphone built into the deskset picks up the user’s voice and 
transmits it through the telephone lines. However, the deskset has 
neither a ringer device to alert the user to incoming calls nor a 
dial or keypad to enable the user to dial outgoing calls. The user 
may rely on the accompanying telephone or other telephones with 
modular plugs for these functions by connecting them to the desk- 
set, or he can use the speakerphone in conjunction with other ex- 
tensions connected to the same telephone line. 

The telephone for the model TCR-178, like those for the models 
TCR-68 and TCR-138, is completely operable independently from 
the deskset. Its modular connector permits it to be plugged directly 
into any standard modular telephone jack. Although the telephone 
is angled to precisely fit the cradle on the deskset, its disconnect 
switch is positioned such that the phone will disconnect when 
placed face down on a flat surface. In this respect, the telephone 


472-276 O - 85 - 3 
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differs significantly from the telephone component of the clock 
radio telephone classified in Customs ruling CLA-2 CO:R:CV:VS 
071586 SC, dated March 26, 1984. 

As per the enclosed ruling, we first examine whether the model 
TCR-178 is classifiable as an entirety. The first factor for consider- 
ation, mechanical coupling or physical joinder, supports classifica- 
tion as an entirety to the extent that the two components of the 
subject clock radio telephone are designed to be easily connected. 
Nevertheless, in view of each component’s capability for separate 
but complete use, we do not find the indication on the entireties 
question given by this factor to be highly persuasive. 

There is a moderate degree of functional interplay between the 
components. As mentioned above, the clock radio speakerphone 
unit has a jack through which the accompanying one-piece tele- 
phone may be connected as well as a receptacle to house the hand- 
set when it is not in use. Moreover, though, when the two units are 
joined, the one-piece telephone acts both as the ringer device and 
the dialing mechanism for the speakerphone. Furthermore, as 
noted earlier, when the speakerphone is activated, the one-piece 
telephone is automatically deactivated. However, except for the 
specially designed cradle, these features do not require the use of 
the one-piece telephone sold with the TCR-178; other telephones 
with a modular plug may be used in conjunction with the clock 
radio speakerphone unit, or that unit may be used without connec- 
tion to any telephone. Thus, there is some functional interplay be- 
tween the TCR-178 components, but those components are certain- 
ly not functionally interdependent. 

Although each unit is fully functional as an independent device, 
the one-piece telephone is always imported in the same box and 
sold with the TCR-178 deskset. These packaging and marketing 
practices argue further for classifying the two components of the 
TCR-178 as an entirety. 

Nevertheless, the merger and subordination of identity factor 
overwhelmingly points toward classifying the telephone and the 
deskset separately. When joined together, the two components do 
not provide the user with any functions that either one of the com- 
ponents does not already possess. Aside from the convenience of 
having two articles in one unit, the only added features of the 
TCR-178 are the ringing and dialing capabilities for the speaker- 
phone. Those capabilities, though, may also be added by connecting 
other modular phones to the deskset. Furthermore, each compo- 
nent retains the ability to be fully used by itself. This includes the 
speakerphone function of the deskset, which remains capable of 
transmitting two-way communication despite the absence of a 
ringer device and a dialing mechanism. Thus, the identities of the 
individual components are not superseded by and absorbed into the 
model TCR-178. Consequently, according to this factor, the tele- 
phone and the deskset should be classified separately. 
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We find the merger and subordination of identity criterion to be 
the most persuasive factor on this entireties question. Separate 
classification of the components is somewhat inconsistent with the 
analysis of the entireties question under each of the other three 
factors, but those factors, while pertinent towards resolving entire- 
ties questions, are not themselves necessarily determinative of such 
issues. Silvine Importers, Inc. v. United States, 57 Cust. Ct. 362, 367, 
C.D. 2821 (1966). On the other hand, classification of the TCR-178 
as an entirety is totally irreconcilable with the indications given on 
the entireties issue by the merger and subordination of identity 
factor, and we find no evidence of Congressional intent to classify 
the two independently fully functional devices as one article. To 
the contrary, we find that the Tariff Schedules provide quite specif- 
ically for one of the two TCR-178 components (see below). There- 
fore, we conclude that the two components of the TCR-178 should 
be classified separately upon their entry together into the United 
States. 

Like the one-piece telephone in the enclosed ruling, the one-piece 
telephone of the TCR-178 is classifiable under the provision for tel- 
ephonic apparatus and instruments, and parts thereof, in item 
684.62, TSUS. Under TSUS General Headnote 3(c\iii), since the 
telephone is a product of Hong Kong, it does not qualify for duty- 
free treatment under the Generalized System of Preferences (GSP). 
Accordingly, the telephone is dutiable at the current column 1 rate 
of 8.5 percent ad valorem. 

You asserted that the clock radio speakerphone unit is classifi- 
able under item 911.95, TSUS. That provision reads as follows: 


911.95 Entertainment broadcast band receivers valued not aver 
$40 each (however provided for in schedule 6) incorpo- 
rating timekeeping or time display devices, not in 
combination with any other article, and not designed 
for motor vehicle installation 


An article is considered to be a combination article for purposes 
of the Tariff Schedules when, by virtue of joinder with another ar- 
ticle, it becomes an inseparable part of a multifunction entity. V. 
Alexander & Co., Inc. v. United States, 59 Cust. Ct. 510, 514, 276 F. 
Supp. 578, 576, C.D. 3212 (1967). By this definition, the clock radio 
of the TCR-178 deskset is in combination with the built-in speaker- 
phone. Therefore, since item 911.95, TSUS, covers clock radios that 
are not in combination with any other article, the TCR-178 deskset 
is not classifiable under item 911.95, TSUS. 

Inasmuch as there is no item in the Tariff Schedules that more 
specifically describes the clock radio speakerphone unit, we find 
that article to be properly classifiable under the provision for other 
electrical articles and electrical parts of articles, not specially pro- 
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vided for, in item 688.43, TSUS. Articles so classifiable are eligible 
for duty-free entry into the United States under the GSP, but 
TSUS General Headnote 3(c)iii) provides that such articles from | 
Hong Kong are not entitled to the GSP duty-free treatment. Thus, 
the desksets are dutiable at the current column 1 rate of 4.5 per- 
cent ad valorem. 

In finding the clock radio speakerphone unit classifiable under 
item 688.43, TSUS, we expressly distinguish it from the merchan- 
dise covered in C.].E. 2387/66, dated December 27, 1966. In that 
case, a transistor radio incorporating a telephone amplifier was 
classified under a provision for other radiobroadcasting and recep- 
tion apparatus, and parts thereof, because the telephone amplify- 
ing feature was found to be a subsidiary or auxiliary function 
which did not alter the basic article, the radio. The speakerphone 
portion of the combination article here, though, adds a two-way 
communication function to the audio reception and timekeeping 
functions of the TCR-178 deskset. Accordingly, we find the article 
in this case to be more than a clock radio, classifiable as another 
electrical article, not specially provided for, under item 688.43, 
TSUS. 


(C.S.D. 85-22) 
This ruling holds that a proper notice in demand for redelivery 


of textile products which are required to have a visa based on 
quantity need only show the entry number and date, a description 
of the merchandise to be redelivered and the reason for redelivery. 
The Customs Service is not required on the notice or demand to 
prove the validity of its determination to demand redelivery (19 
U.S.C. 1623). 


September 19, 1984 
BON-1-CO:R:CD:D 
217176 R 

Issue: What constitutes proper notice in a demand for redelivery 
of textile products? 

Facts: An importer made five entries of caps from Taiwan on 
May 10, 1984. Included in the documents for each entry was a tex- 
tile product export visa. The bilateral Cotton Textile Agreement 
and the bilateral Wool and Man-Made Fiber Textile Agreement of 
December 30, 1971, between the United States and Taiwan was im- 
plemented by a directive of the Chairman, Committee for the Im- 
plementation of Textile Agreements, which was published in the 
Federal Register on October 3, 1972 (37 F.R. 20745). That directive 
was amended by another directive which was published in the Fed- 
eral Register on November 19, 1982 (47 F.R. 52218). As implement- 
ed, the Textile Agreement requires textile products from Taiwan to 
be accompanied by a visa that shows the actual quantity of textile 
products involved in the importation. 
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The visas submitted with the five entries showed a certain 
poundage for the caps. The Customs Service determined that the 
caps weighed more than the entered weights that were shown on 
the respective visas. Because of the discrepancy between the in- 
creased weight determined by the Customs Service and the weight 
shown on the visas, the Customs Service determined that the visas 
did not meet the Textile Agreement requirement to show the 
actual weight of the textile products involved in the importation. 

Because the caps were conditionally released under bond, the 
Customs Service issued five demands for redelivery of the caps on 
May 16, 1984, 10 days after the entries. The demands were made 
on Customs Form 4647 (8-22-78 edition) and clearly ordered rede- 
livery of the caps. Under the section entitled “Remarks” on each of 
the redelivery demands the following statements were typewritten: 


This merchandise is prohibited from Taiwan without a valid 
Visa or Visa Waiver. The Visa must have the correct quantity 
(Customs determined weight shown). If the documents are not 
provided, the merchandise must be redelivered to U.S. Customs 
or liquidated damages would be assessed. 


The importer claims that the notice is insufficient in that it does 
not show how the weights were determined by the Customs Serv- 
ice. The relevant entry bond conditions provide: 


if in any case the above-bounden principal shall redeliver to 
the order of the district director of Customs, on demand by 
him, in accordance with the law and regulations in effect on 
the date of release of said articles, any and all merchandise 
found not to comply with the law and regulations governing its 
admission into the commerce of the United States, * * *, or, in 
default of redelivery after a proper demand on him, the above- 
bounden principal shall pay to the said district director such 
amounts as liquidated damages as may be demanded by him in 
accordance with the law and regulations, * * * 


if in the case of any and all merchandise found not to comply 
with the law and regulations governing its admission into the 
commerce of the United States, the above-bounden principal 
after proper notice shall mark, label, * * *, and do any and all 
other things in relation to said merchandise that may be law- 
fully required, * * *, or in default thereof, shall pay to the dis- 
trict director of Customs as liquidated damages an amount 
equal to the value of the merchandise * * * 


The importer claims that if the notice on demand is insufficient, 
the bond conditions do not come into play. To determine the issue 
of notice sufficiency, the importer requested a decision under the 
internal advice procedure under 19 CFR 177.11(b)(2). 

Law and Analysis: The entry bond given by the importer is a 
contract, and it is to be construed according to the fair import of 
the language used therein. 12 Am. Jur. 2d. 493, Bonds, sec. 25; Re- 
statement Security sec. 82 (1981 Reprint); Stearns, Law of Surety- 
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ship, secs. 2.1, 2.2, 10.23 and fn. 29 to sec. 2.4 (1951 ed); and Balzti- 
more Bank and T. Co. v. United States Fidelity and G. Co., 436 F. 
2d 748, 746 (8th Cir. 1971). In the relevant bond conditions, the re- 
quirement for a demand or notice to be given is a condition prece- 
dent that must be accomplished before the importer (bond princi- 
pal) is obliged to perform its agreement. A notice or demand that is 
ambiguous, misleading, and unintelligible to the average person 
who is to be affected by it is insufficient. 58 Am. Jur. 2d. 505, 
Notice sec. 23, note 8; Scott v. City and County of Denver, 241 P. 2d. 
857, 859 (Sup. Ct. Colo. 1952); Holly Development, Inc. v. Board of 
County Com’rs, 342 P. 2d. 1032, 1036 (Sup. Ct. Colo. 1959); and cita- 
tions therein; City and County of Denver v. Eggert, 647 P. 2d. 216, 
24 (Sup. Ct. Colo. 1982); Armour Transportation Co. v. Pennsylvania 
Pub. Utility Comm., 10 A 2d. 86, 90, 138 Pa. Super 243 (Super Ct. 
Pa. 1939); Pugh v. Holmes, 405 A 2d. 897, 908, 486 Pa. 272 (Sup. Ct. 
Pa. 1979); and Bonin v. Gannon 494 F. Supp. 78, 84 (M.D. Pa. 1980). 

In this instance the notice or demand contained an explicit 
demand to redeliver certain merchandise. The notice or demand ex- 
pressly identified the merchandise and the entry. The importer as- 
serts that the language used only impliedly informed the importer 
that the reason for the demand was the alleged weight discrepancy 
between the amount shown on the importer’s export visa and the 
weight determined by the Customs Service. The correspondence be- 
tween the importer and the Customs Service shows that the im- 
porter was aware that the weight discrepancy formed the sole basis 
for the redelivery demand or notice. While the language might 
have been worded to state that redelivery is demanded because the 
visa filed with the entry did not show the actual weight determined 
by the Customs Service, the language employed in the redelivery 
demand conveyed that point. There is no showing that the import- 
er was misled by the language. 

Since the amendment of 19 U.S.C. 1514 by the Act of October 10, 
1980, Pub. L. 96-417, 90 Stat. 1744, a demand for redelivery is pro- 
testable. If the importer believed that the weights shown on the 
visas filed with the entries in issue were correct, the information in 
the notice was sufficient for the importer to protest the demand for 
redelivery under 19 CFR 177.13. Kilburn Mill v. U.S., 26 CCPA 54, 
58, T.D. 49598 (1938); Michelin Tire Co. v. U.S., 6 Ct. Cust. Appls. 
283, 285, T.D. 35507 (1915); How-Tex Peanut Company v. U.S., 54 
Cust. Ct. 316, 319, Abs. 69066 (1965), Norwood Imports v. U.S., 48 
Cust. Ct. 1, 3, CD 2306 (1961); and Mattel Inc. v. U.S., 72 Cust. Ct. 
257, 261, CD 4547 (1974) and cases cited therein. 

The purpose served by the redelivery notice here is the same as 
the purpose served by the notice of denial of a protest. That is, the 
person affected must be apprised of the contemplated action so that 
he can invoke, if necessary, the provisions of law by which adminis- 
trative and judicial review of that action can be secured. The deci- 
sions on the sufficiency of protest denials can therefore provide 
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guidance here. In the case of Export-Import Services, Inc. v. U.S., 2 
CIT 16 (1981) the court was called upon to decide whether a pur- 
ported denial was ineffective because it was alleged to be ambigu- 
ous, confusing, unclear, and indefinite, compounded by carbon 
smudges and meaningless words written on the document. The 
court found that while the document was slipshod in appearance, it 
sufficiently conveyed the impression that the protest was denied. 
The court found that the improper placement of the word “denied” 
and of the deciding official’s signature were not meaningless; on 
the contrary it found that the only conclusion that could be drawn 
from the document was that of a denial. Another example of a suf- 
ficient notice of denial is in the case of Labay International, Inc. v. 
U.S., 83 Cust. Ct. 152, CD 4834 (1979). In that case the importer re- 
quested reliquidation of an entry under 19 U.S.C. 1520(c\(1) claim- 
ing duty-free treatment for certain merchandise as American goods 
returned. The court first held that the letter which referred to 19 
U.S.C. 1520(c\(1) was a sufficient protest; it held that the reference 
to 19 U.S.C. 1520(c)\(1), rather that to 19 U.S.C. 1514, was merely a 
gratuitous addition. The court then found that the following nota- 
tion written on the bottom of the protest was an effective denial of 
that protest: 


Steve and I have looked over these documents and there is 
not anything that we can do about reliquidating. 


Relying on the appellate court decision in Ogden Marine, Inc., v. 
U.S., 60 CCPA 110, CAD 1090, 473 F. 2d. 1405 (1973), the Labay 
International court held that the notation unequivocally conveyed 
notice to the protestant that its objections were not accepted. The 
demand for redelivery based on the Customs Service determination 
that the actual weights of the imported merchandise exceeded the 
weights shown on the visas that were submitted as part of the 
entry documentation is likewise unequivocal. In the case of U.S. v. 
Neustadtl, 5 Cust. Appls. 288, T.D. 34470 (1914), which concerned 
the sufficiency of a protest on the quantity of goods imported, the 
court, at page 284, construed the following protestant’s claim: 


“. . Claiming that under existing laws said goods are only 
liable to a duty of 7,566 gals. and not that of gauger’s return.” 

With respect to that claim the court said: 

It is obvious that there was no attempt to raise any other 
question than that the quantity of goods was incorrectly re- 
ported by the gauger, and the gauger’s return of gallons duti- 
able was, in so far as it exceeds 7,566 gallons, excessive, and 
this question was sufficiently indicated by the protest. 

Similarly, the redelivery notice informed the importer that the 
Customs Service demanded the return of the caps that had been 
entered on the identified entries because of the Customs Service 
perception that the visas were invalid because of the weight dis- 
crepancy. 
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Holding: In the case of textile goods which are required to have a 
visa based on quantity it is sufficient for a redelivery notice to 
identify the entry number and date, to describe the merchandise 
that is to be redelivered, and the reason for the redelivery. It is not 
necessary for the Customs Service on the notice or demand to 
prove the validity of its determination to demand redelivery. 


(C.S.D. 85-23) 


This ruling holds that under specified conditions an intermodal 
bill of lading in conjunction with other evidence is sufficient to es- 
tablish the fact and time of exportation as required by 19 CFR 
191.52(c\(2). 

September 20, 1984 
DRA-1-CO:R:CD:D 
217329 GS 

Issue: May an intermodal bill of lading be used in conjunction 
with other evidence to prove the fact and time of exportation as 
required by 19 CFR 191.52(c)(2)? 

Facts: An exporter delivers merchandise to a carrier on X day for 
exportation by microbridge, receiving therefor an intermodal bill of 
lading. Merchandise delivered to this carrier under these condi- 
tions is always exported within Y days after X day, or in those rare 
cases when it is not, the exporter is so notified by the carrier. 

Law and Analysis: C.S.D. 82-59 holds that an intermodal bill of 
lading is sufficient to support an uncertified notice of exportation 
(NOE) if the exporting carrier has indicated the fact, time, and 
place of exportation on the bill of lading. An intermodal bill of 
lading without the fact and time of exportation is not sufficient in 
itself to support an NOE. 

C.S.D. 83-98 states that a “company is entitled to drawback 
when it complies with the law.” Implicit in this statement is the 
principle that a drawback claim will not fail because normal busi- 
ness practice precludes a particular form of proof of exportation. 
Thus Customs will accept the best evidence of exportation and does 
not require a claimant to abandon normal business procedures to 
obtain drawback. 

Under the facts presented above the intermodal bill of lading 
alone will not support an NOE. However if the claimant maintains 
records indicating whether it was notified by the carrier that ex- 
portation did not occur, then the fact of exportation is established. 
The time of exportation is Y days after X day, with Y and X to be 
established by claimant. 

Holding: An intermodal bill of lading may be used in conjunction 
with other evidence (certification by claimant that no notification 
was received from the carrier indicating failure to export) to prove 
the fact and time of exportation as required by 19 CFR 191.52(c)(2). 
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Effect on Other Rulings: The ruling is essentially a reiteration of 
the principle of C.S.D. 83-98, i.e., that a drawback claim will not 
fail because business practice precludes obtaining a particular doc- 
ument to support an NOE. Hovever, it must be realized that Cus- 
toms cannot list all documents and combinations of documents 
which may be used to establish exportation. It is the responsibility 
of a claimant to identify and offer the best available proof of expor- 
tation for its claim. 


(C.S.D. 85-24) 


This ruling holds that a foreign-registered civil aircraft leased to 
a United States carrier for use in domestic traffic pursuant to 14 
CFR 121.153 is treated the same as a United States registered air- 
craft as outlined in 19 CFR 6.2(d\3). 

September 21, 1984 
AIR-4-05-CO:R:CD:C 
106942 JM 

This ruling concerns foreign-registered civil aircraft leased to a 
United States carrier for use in the United States. 

Issues: 1. If a foreign-registered civil aircraft leased to a United 
States carrier is used on flights between points in the United 
States, is a permit to proceed required? 

2. Will entry of these aircrafts as imported merchandise be re- 
quired upon each arrival in the United States after charter flights 
from a Florida city to Freeport, Bahamas? 

Facts: The inquirer, a United States corporation, states that it is 
a certified scheduled airline operating pursuant to various econom- 
ic certificates issued by the Civil Aeronautics Board (CAB) and an 
Operating Certificate issued by the Federal Aviation Administra- 
tion (FAA) pursuant to Title 14, Code of Federal Regulations, Part 
121. The inquirer has leased two B-727-200 aircraft which are reg- 
istered under the laws of Brazil and are operated under the inquir- 
er’s FAA Certificate number. In addition to operating the leased 
aircraft in scheduled service between points in the United States, 
the inquirer operates these aircraft on regular charter flights be- 
tween Fort Lauderdale, Florida, and Freeport, Bahamas, and be- 
tween Tampa, Florida, and Freeport, Bahamas. The inquirer states 
that on any given day one or both of the leased aircraft might be 
used on both the foreign charter flights and in domestic scheduled 
service. The inquirer asks whether a permit to proceed under sec- 
tion 6.2(d), Customs Regulations (14 CFR 6.2(d)), is required for 
each leg of every flight of the leased aircraft between points in the 
United States. 

Law and Analysis: Section 141.4, Customs Regulations (19 CFR 
141.4), provides that entry as required by title 19, United States 
Code, section 1484(a) (19 U.S.C. 1484(a)), shall be made of every im- 
portation, whether free or dutiable and regardless of value, except 
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for intangibles and articles specifically exempted by law or regula- 
tions from the requirements for entry. Since the foreign-registered 
aircraft are not within the definition of intangibles as shown in 
General Headnote 5, Tariff Schedules of the United States (19 
U.S.C. 1202), they are subject to entry and payment of any applica- 
ble duty if not specifically exempted by law or regulations. 

Instruments of international traffic may be entered without 
entry and payment of duty under the provisions of 19 U.S.C. 1322. 
However, the foreign-registered aircraft in the subject case are 
being used in domestic traffic in the United States in addition to 
their use in international traffic. With exceptions not applicable in 
the subject case, 19 CFR 10.41(d) provides that any foreign-owned 
aircraft brought into the United States for the purposes of carrying 
merchandise or passengers between points in the United States for 
hire or as an element of a commercial transaction is subject to 
treatment as an importation of merchandise from a foreign country 
and a regular entry therefore shall be made. The use of such air- 
craft without a proper entry having been made may result in liabil- 
ities being incurred under 19 U.S.C. 1592. 

The Agreement on Trade in Civil Aircraft provides, among other 
things, that all civil aircraft as defined in that agreement are enti- 
tled to duty free entry. Section 601 of Public Law 96-39, as amend- 
ed, the statute enacting into law this agreement, covers civil air- 
craft, as well as civil aircraft parts. Section 121.153(c) of the Feder- 
al Aviation Regulations (14 CFR 121.153(c)), issued to implement 
Public Law 96-192, provides for the use of certain foreign-regis- 
tered aircraft in domestic traffic in the United States. In a previous 
ruling, we held that the leasing of a foreign-registered civil aircraft 
to a United States carrier for use in its operations pursuant to 
Public Law 96-192 would not preclude it from being entered free of 
duty under the Aircraft Agreement. 

19 CFR 6.2(d\(1) provides in pertinent part, “Before an aircraft 
which is not treated as an imported article, which is registered in a 
foreign country * * * is ferried (proceeds in ballast) from the air- 
port of first arrival to one or more airports in the United States 
* * *” (emphasis added), a permit to proceed is required. Since the 
subject aircraft are treated as imported merchandise and will be 
transporting passengers and/or merchandise for hire between 
points in the United States, these leased aircraft are not required 
to obtain a permit to proceed under 19 CFR 6.2(d)(1). 

Civil aircraft registered in the United States, whether of domes- 
tic origin or foreign origin, which arrive from a foreign country 
carrying merchandise or passengers for hire are covered by the 
procedures in 19 CFR 6.2(d\(3). In amending the Federal Aviation 
Regulations (FAR) to implement Public Law 96-162 and provide for 
use of certain foreign-registered aircraft in domestic traffic, the 
FAA stated, “[s]ince the aircraft is treated as a U.S.-registered air- 
craft in all respects, while being operated by a U'S. air carrier, the 
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FAA will conduct such surveillance as necessary to ensure compli- 
ance with the FAR no matter where the aircraft is operated.” (45 
FR 68646, 68648, Oct. 16, 1980). While the subject leased aircraft 
are not registered in the United States, these aircraft will be re- 
quired to follow the procedures for United States-registered aircraft 
as set forth in 19 CFR 6.2(d\3) while being operated by the United 
States air carrier under the provisions of 14 CFR 121.153. 

Aircraft arriving in the United States with residue cargo, that is, 
cargo shown on the manifest to be destined to other ports of the 
United States or outside the United States, may proceed as provid- 
ed in 19 CFR 6.9. 

As stated above, the leased aircraft are subject to entry as im- 
ported merchandise when brought into the United States for trans- 
portation of passengers and/or merchandise between points of the 
United States. The subsequent use of these aircraft on charter 
flights in international traffic between cities in the United States 
and Freeport, Bahamas, does not constitute exportation of the air- 
craft. Accordingly, entry of the aircraft as imported merchandise 
will not be required after each charter flight. 

Holdings: 1. Upon arrival in the United States, foreign-registered 
aircraft being operated by a United States air carrier under the 
provisions of 14 CFR 121.153 will be allowed to proceed under the 
procedures applicable to United States-registered aircraft pursuant 
to 6.2(d\3). Aircraft arriving in the United States with residue 
cargo, that is, cargo shown on the manifest to be destined to other 
ports of the United States or outside the United States, may pro- 
ceed as provided in 19 CFR 6.9. 

2. The leased aircraft are subject to entry as imported merchan- 
dise when brought into the United States for use in domestic traf- 
fic. The subsequent use of the leased aircraft on charter flights in 
international traffic between cities of the United States and Free- 
port, Bahamas, does not constitute exportation of these aircraft. 
Accordingly, entry of the aircraft as imported merchandise will not 
be required upon arrival in the United States after such charter 
flights. 


(C.S.D. 85-25) 


This ruling holds that the assembly of a large number of fabri- 
cated components onto a printed circuit board results in a substan- 
tially transformed constituent material of an imported computer 
for purposes of the Generalized System of Preferences. This ruling 
interprets section 10.177(a\(2), Customs Regulations, and in part 
overrules T.D. 76-100. 
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September 25, 1984 
CLA-2 CO:R:CV:V 
071827 FF 


This ruling is in response to the Application for Further Review 
of Protest No. 0601-3-000055, dated October 12, 1983. 

Issue: The question presented is whether the cost or value of fab- 
ricated components, imported into a beneficiary developing country 
and assembled there onto a printed circuit board which is then 
used in the production of a computer, may be counted toward the 
35 percent value-content requirement under the Generalized 
System of Preferences (GSP). 

Facts: The imported merchandise consists of a T/S 1000 Personal 
Computer which was assembled in Portugal from parts or compo- 
nents produced both in Portugal and in other countries. The princi- 
pal component of the computer, representing approximately 75 per- 
cent of the entered value thereof, consists of a printed circuit board 
assembly (PCBA). The PCBA was produced in Portugal by assem- 
bling in excess of 50 discrete fabricated components (e.g., resistors, 
capacitors, diodes, transistors, integrated circuits, sockets, connec- 
tors) onto a printed circuit board; it appears that both the printed 
circuit board and most of the components assembled thereon were 
fabricated outside Portugal. The assembly of the PCBA in Portugal 
involved the following steps: 


1. Component preparation. This was preformed to facilitate 
insertion and to prevent assembly/soldering problems caused 
by excessive lead length; the procedure involved running cer- 
tain components (e.g., transistors, ceramic capacitors, radial 
electrolytic capacitors, voltage regulator) through specially de- 
signed tools which both cut the leads to the correct length and 
formed their geometry to provide the best insertion profile. 
Components supplied in strips (e.g., resistors, diodes, axial lead 
capacitors) were cut and preformed in a special automatic ma- 
chine provided for that purpose. Other components (e.g., inte- 
grated circuit sockets, keyboard connectors, jacks, modulator) 
required no specific preparation and thus were released direct- 
ly to the assembly line. 

2. Component insertion. Each printed circuit board was in- 
stalled on a specially designed carrying tray which held the 
board throughout the remaining operations. The tray holding 
the board was moved through the assembly line by means of a 
conveyor belt, and a series of operators ledge the compo- 
nents assigned to their station in a sequential mode until the 
last component was manually inserted. Each unit was then in- 
spected before proceeding to the next step. 

3. Wave soldering and washing. Each assembled unit was 
then transported on the tray and inserted in a solder-cut- 
solder-type automatic wave soldering machine. The soldering 
sequence involved an initial wave solder to keep the compo- 
nents in place, followed by lead cutting by high speed carbide- 
tipped cutting disks, followed by a finishing soldering. The 
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board was then subjected to a washing and rinsing procedure 
utilizing a multi-tank automatic washing machine. 

4. Touch-up. Each board, after drying, was then subjected to 
a touch-up procedure under which operators re-clipped exces- 
sively long leads, examined for solder shorts or wet joints, and 
looked for missing or misplaced/reversed polarity components. 
Each board was then returned to the conveyor belt for comple- 
tion of the assembly process. 

5. Installation of non-wet components. Each board was then 
picked up from the conveyor and placed on a special holding 
fixture for manual installation of the non-wet components (e.g., 
heatsink, channel selector switch, integrated circuit sockets). 
Each non-wet component was hand soldered, and, finally, the 
packaged integrated circuit chips were inserted into their sock- 
ets. 

6. Functional tests. Each assembled board was then function- 
ally tested under power before the casing operation (under 
which the PCBA was joined with the other parts to produce 
the imported T/S 1000 Personal Computer). The test station 
consisted of a TV set, tape recorder, and interface logic box, 
and produced a visible readout indicating the soundness and 
acceptability of each assembled board. In the event that a 
PCBA failed the test, it was then re-routed through a comput- 
er-assisted in-circuit test, and the defective unit together with 
the printed diagnosis was then re-routed to the repair lines. 
Each repaired unit was than returned to the functional test 
station for retesting. 

In a letter submitted to Headquarters dated May 21, 1984, coun- 
sel for the importer states that the entire assembly process as de- 
scribed above took approximately 20 minutes for each PCBA, al- 
though additional time was required to repair defective units. 
Counsel also alleges that the level of skill required of the operators 
increased as the board progressed through the assembly process, 
and that the value added in Portugal in connection with the assem- 
bly process constituted approximately 10 percent of the overall cost 
of the PCBA. 

The T/S 1000 Personal Computer was entered under the provi- 
sion for accounting, computing, and other data-processing ma- 
chines, in item 676.15, Tariff Schedules of the United States, with a 
claim for duty-free treatment under the GSP. The claim for duty- 
free treatment was denied on the basis that the assembly of the 
PCBA did not result in a substantially transformed constituent ma- 
terial within the meaning of section 10.177(a), Customs Regula- 
tions; thus, since the cost or value of the PCBA could not be count- 
ed, the imported product did not meet the GSP 35 percent value- 
content requirement. 

Law and Analysis: Section 10.177(a), Customs Regulations, states 
that for purposes of the GSP the words “produced in the benefici- 
ary developing country” refer to the constituent materials of which 
the eligible article is composed which are either (1) wholly the 
growth, product, or manufacture of the beneficiary developing 
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country, or (2) substantially transformed in the beneficiary develop- 
ing country into a new and different article of commerce. Thus, 
Customs has consistently taken the position that, in determining 
whether the cost or value of a material may be counted toward the 
GSP 35 percent value-content requirement, (1) a distinction must 
be made between the imported article and the materials of which it 
is composed, and (2) in the case of a material imported into a bene- 
ficiary developing country, the cost or value of that material may 
be so counted only if the imported material is first substantially 
transformed into a new and different article of commerce and then 
used in the beneficiary imported into the United States. The appli- 
cation of this double substantial transformation rule in the case of 
materials imported into a beneficiary developing country was clear- 
ly set forth in T.D. 76-100, March 30, 1976, 10 Cust. Bull. 176, 
which referred to such materials as “substantially transformed 
constituent materials”. The following was stated in T.D. 76-100 at 
page 178: 


Articles produced by the joining and fitting together of com- 
ponents are not considered substantially transformed constitu- 
ent materials. Articles of this kind may well have been sub- 
stantially transformed, but they are not produced from sub- 
stantially transformed constituent materials. Under this crite- 
rion, partially completed components which are completed and 
assembled in the beneficiary developing country into finished 
articles or components do not qualify as substantially trans- 
formed constituent materials. By the same token, most assem- 
bly operations and operations incidental to assembly will not 
qualify. For example, various electronic components and a bare 
but otherwise finished circuit board are imported into a benefi- 
ciary developing country and there assembled by soldering into 

‘an assembled circuit board for a computer. Although substan- 
tially transformed, the fabricated unit is not a substantially 
transformed constituent material of the computer, the export- 
ed eligible article produced in the beneficiary developing coun- 


try. 


Counsel for the importer takes the position that the decision in 
Texas Instruments Incorporated v. United States, 69 CCPA 151 
(1982) nullifies the effect of the language from T.D. 76-100 quoted 
above for the reason that the court in the Texas Instruments case 
held that either assembly or processing could create a constituent 
material for purposes of the GSP. In this regard counsel quotes the 
following from page 156 of the court’s decision which specifically 
criticized the lower court’s application of the above-quoted T.D. 76- 
100 language to the case under consideration: “We find nothing in 
the GSP statutes or related rules to support this limitation on what 
may be considered a ‘material,’ nor is it determinative that Con- 
gress chose to distinguish an ‘eligible article’ from that which com- 
prises it by utilizing the different terms ‘article’ and ‘material’.” 
Although counsel concedes that the appellate court in the Texas In- 
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struments case appeared to make a distinction between “mere as- 
sembly” and the extensive manufacturing operations which were 
found to have resulted in a substantial transformation in the case 
under consideration, counsel argues that mere assembly is to be 
distinguished from complex assembly which accords with both the 
principle of the Texas Instruments case and the policy behind the 
GSP. As concerns the latter point, counsel suggests that the proc- 
ess used to produce the PCBA in the present case constituted a 
complex assembly process, and in this regard counsel refers to the 
variety of components, the number of assembly steps, the increas- 
ing skills required of the operators during the assembly process, 
the extensive testing required to achieve high quality standards, 
the value added in Portugal which represented a significant por- 
tion of the total cost of the PCBA, and the fact that the assembly 
process employed between 300 and 700 workers and resulted in the 
establishment of an indigenous computer industry in the benefici- 
ary developing country. 

We are not entirely in agreement with counsel’s opinion concern- 
ing the interpretation of the appellate court decision in the Texas 
Instruments case, in particular as concerns the continuing viability 
of that portion of T.D. 76-100 quoted above. In this regard it is 
noted that the Texas Instruments case concerned the applicability 
of the GSP to so-called “cue modules” which consisted of a flexible 
circuit board to which were attached three integrated circuits, one 
photodiode, one capacitor, one resistor, and a jumper wire; the spe- 
cific issue considered by the court concerned whether the integrat- 
ed circuits and photodiodes (which were first constructed in Taiwan 
from items imported into Taiwan and then used there to produce 
the cue modules imported into the United States) constituted mate- 
rials produced in Taiwan within the meaning of section 10.177(a), 
Customs Regulations. As noted by counsel for the importer in the 
present case, the court concluded that the processing steps used to 
produce the integrated circuits and photodiodes (consisting of scrib- 
ing, breaking, and packaging silicon chips, mounting silicon chips 
on lead frames, wiring silicon chips to connect them to lead frames, 
encapsulating wired silicon chips on lead frame strips, and trim- 
ming and shearing lead strips) constituted extensive manufacturing 
operations rather than the mere assembly of prefabricated compo- 
nents. In this regard the court noted, for example, (1) that the sili- 
con slices imported into Taiwan “had to be further manufactured 
before chips ready for ‘assembly’ came into existence” (at page 158) 
and (2) that the wiring of the chips to the lead frames “was a man- 
ufacturing operation involving a large number of steps (at least on 
the IC’s) and not a mere joining of two or more parts within the 
usual meaning of the term ‘assembly’”’ (at page 159). Therefore, al- 
though the appellate court in the Texas Instruments case criticized 
that portion of T.D. 76-100 which deals with the specific question 
of assembly operations, since the court went on to hold that more 
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than mere assembly was involved in that case, it remains our posi- 
tion that this particular aspect of the court’s decision was not di- 
rectly related to the result reached by the court and thus is of lim- 
ited precedential value. Nor do we agree with counsel’s suggestion 
that “mere assembly” is to be distinguished from “complex assem- 
bly” for purposes of applying the fundamental principle of the 
Texas Instruments decision: the commonly accepted definition of 
“mere” is “not more than” which does not necessarily connote com- 
plexity, and we believe that this distinction is supported by the 
Texas Instruments decision since the court repeatedly distinguished 
materials which required further manufacture prior to assembly 
from materials which were completed ready for mere assembly. 

However, we do believe that counsel’s arguments on the complex- 
ity of the assembly process in the present case have relevance as 
concerns the proper application of both T.D. 76-100 and the Texas 
Instruments case. With regard to T.D. 76-100, it is noted that refer- 
ence is made to the fact that “most assembly operations” will not 
result in substantially transformed constitutent materials. More- 
over, in response to the Government’s argument that counting the 
cost or value of the components alleged to have been fabricated 
outside the beneficiary developing country would frustrate the 
major purpose of the GSP (i.e., to make developing countries self- 
sufficient), the court in the Texas Instruments case stated as follows 
at page 160: 


Given our holding that the IC’s and photodiodes were the 
result of extensive manufacturing operations in Taiwan which 
converted materials into articles, as distinguished from mere 
assembly that there was “substantial transformation” into new 
and different articles of commerce, and granting that a statute 
must be so interpreted as to implement its legislative purpose, 
we conclude that our decision in the case is harmonious with 
the legislative purpose. The facts of record indicate that a 
number of employees were needed, and had to be technically 
trained in numerous skills to “convert materials into articles” 
in the manner we have described above, laying the ground- 
work for the acquisition of even higher skills and more self-suf- 
ficiency. 


The limitation set forth in T.D. 76-100 concerning “most” assem- 
bly operations was only intended to ensure that minimal, simple, 
assembly-type operations would not cause the cost or value of im- 
ported materials or components to be counted toward the 35 per- 
cent value-content requirement, thereby enabling the imported ar- 
ticle to meet the GSP requirements but without any significant 
economic benefit accruing to the beneficiary developing country; 
T.D. 76-100 should not in all cases be read to preclude complex or 
meaningful assembly operations from resulting in substantially 
transformed constituent materials. We believe that this reading of 
T.D. 76-100 is necessary in order to effectuate the legislative intent 
behind the GSP as stated by the court in the Texas Instruments 
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case. Moreover, we are of the opinion that only in this way can 
T.D. 76-100 be reconciled with the concept of substantial transfor- 
mation which is mentioned in section 10.177(aX2), Customs Regula- 
tions, and in this respect it is noted that under the decision in Uni- 
royal, Inc. v. United States, 3 CIT 220, 542 F. Supp. 1026 (1982), 
regard must be had, inter alia, to the nature of the manufacturing 
operation, including the time, cost, and skill involved therein, in 
order to determine whether a substantial transformation has taken 
place. Finally, we believe that the example in T.D. 76-100 concern- 
ing components assembled onto a circuit board should be applied to 
an individual case with the above factors in mind. Since the conclu- 
sion reached in respect of this example (i.e., that the assembled cir- 
cuit board, “although substantially transformed,” is not a substan- 
tially transformed constituent material of the exported computer) 
is in direct contravention of both the standard set forth in section 
10.177(aX2), Customs Regulations, and the overall result reached on 
the issue of substantial transformation in the Texas Instruments 
case, that portion of T.D. 76-100 is hereby expressly overruled and 
therefore should no longer be followed. 

Turning now to the facts involved in the present case, we note 
that the assembly of the PCBA involved a very large number of 
components and a significant number of different operations, re- 
quired a relatively significant period of time as well as skill, atten- 
tion to detail, and quality control, and resulted in significant eco- 
nomic benefit to the beneficiary developing country from the stand- 
point of both the value added to each PCBA and the overall em- 
ployment generated thereby. We therefore are of the opinion that 
the assembly of the PCBA was a sufficiently complex or meaning- 
ful operation so as to result in a substantially transformed constit- 
uent material of the imported computer within the meaning of sec- 
tion 10.177(a\(2), Customs Regulations. 

Conclusion: Based on the above, the cost or value of the compo- 
nents imported into Portugal and used there to produce the PCBA 
may be included for purposes of determining compliance with the 
35 percent value-content requirement under the GSP. Accordingly, 
since this will cause the imported merchandise to meet the GSP 
value requirement, the protest should be allowed. A copy of this de- 
cision should be attached to your Form 19 Notice of Action to be 
sent to the protestant. The protest file is enclosed. 


(C.S.D. 85-26) 


This ruling holds that fabric of foreign origin which is imported 
into the United States under item 864.05, TSUS, cut into garment 
parts, then exported to Mexico for assembly is considered to be a 
product of Mexico upon reimportation into the United States (19 
CFR 12.130(aX(2) and Headnote 1(d), Subpart 1B, Schedule 8, TSUS). 
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October 5, 1984 
CLA-2 CO:R:CV:G 
074992 PR 

This is in reply to your letter of September 26, 1984, concerning 
the quota status of garments imported from Mexico. The merchan- 
dise has been made from Italian fabric which was cut into garment 

in the United States after importation under item 864.05, 
Tariff Schedule of the United States (TSUS)—temporary importa- 
tion under bond. The garment parts were then sent to Mexico to be 
assembled into completed articles. You believe that under interim 
Section 12.130, Customs Regulations, T.D. 84-171, the completed 
garments are products of the United States and, therefore, not sub- 
ject to Mexican quota restraints. 

While the assembly in Mexico is an item 807.00, TSUS, type of 
situation, the merchandise is precluded from 807 treatment by 
Headnote 1(d), Subpart 1B, Schedule 8, TSUS. 

The proviso in Section 12.130(a\(2) that the rule of origin in that 
section does not change the “foreign article” status of textiles and 
textile products under Headnote 2, Part 1, Schedule 8, TSUS, was 
inserted into the new regulation to ensure that there is no confu- 
sion about the country of origin for textile restraint purpose in 807 
type situations where imported merchandise may, without the ap- 
plication of Headnote 2, be considered a product of the United 
States and, therefore, not be subject to the textile restraint pro- 
gram. 

The background material in T.D. 84-171 clearly states that the 
purpose of the new regulations is to prevent circumvention or frus- 
tration of various multilateral and bilateral agreements to which 
the United States is a party. The negotiations for those agreements 
have continually recognized the existence of 807 type operations 
and the limits negotiated have been based on and are intended to 
cover that trade. The intent of the President in issuing E.O. 12475, 
the authority on which the new regulations is predicated, was to 
insure that the bilateral agreements were effectuated consistent 
with those negotiations. To interpret the regulations in the manner 
you suggest would frustrate the express intent of the negotiated 
agreements. 

Accordingly, it is the position of the Customs Service that, under 
the factual situation described above, the proviso ir. Section 
12.130(aX(2) operates to confer Mexican origin on the subject mer- 
chandise for quota and visa purposes. 


(C.S.D. 85-27) 


This ruling holds that Guam is in the United States, for purposes 
of 46 U.S.C. 292, and that the engagement in dredging in Guam by 
a foreign-built dredge is prohibited by that statute. 
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October 12, 1984 
VES-10-2-CO:R:CD:C 
107051 PH 


TLX. NO. 59792 


Collect: Reurtelex October 10, 1984 (Our Ref: 107051), concerning 
applicability of 46 U.S.C. 292 to Guam. The act of May 28, 1906 (46 
U.S.C. 292), prohibits the engagement in dredging in the United 
States by a foreign-built dredge. Guam came under the jurisdiction 
of the United States by virtue of the treaty of Paris at the end of 
the Spanish-American War in 1898 (30 Stat. 1754). Section 25 of the 
Organic Act of Guam (act of August 1, 1950; 64 Stat. 390; 48 U.S.C. 
1421C), provides that the laws of Guam in force on August 1, 1950, 
except as amended by that act, are continued in force, subject to 
modification or repeal by the Congress of the United States or the 
legislature of Guam. 

Guam was a part of the United States at the time of the passage 
of 46 U.S.C. 292. We are aware of no action by the Congress of the 
United States or the legislature of Guam to modify or repeal 46 
U.S.C. 292 insofar at it applies to Guam. Furthermore, the coast- 
wise laws (E.G., 46 U.S.C. 289, 883), similar statutes protecting 
United States shipping and ship builders, do apply to Guam, albeit 
not in the same way as elsewhere in the United States (see 46 
U.S.C. 12105). 


Accordingly, we conclude that Guam is “in the United States,” 
for purposes of 46 U.S.C. 292, and that the engagement in dredging 
in Guam by a foreign-built dredge is prohibited by that statute. 

A copy of this ruling is being supplied to the naval facilities engi- 
neering command in Hawaii. 


(C.S.D. 85-28) 


This ruling holds that resins produced by different processes and 
differing slightly in physical properties are the same kind and 
quality for purposes of the drawback law (19 U.S.C. 1313(a)(b)). 

October 19, 1984 
DRA-1-09-CO:R:CD:D 
217135 B 

Issues: 1. Are certain resins, produced by different processes and 
differing slightly in physical properties, the same kind and quality? 

2. Are these processes manufacturers or productions for purposes 
of the drawback law? 

3. Are basic resins which differ in tensile strength and elongation 
the same kind and quality? 

Facts: An attorney for a corporation has by letter asked whether 
certain resins are the same kind and quality and whether a combi- 
nation of processes constitutes a manufacture or production for 
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purposes of the manufacturing drawback law, 19 U.S.C. 1313 (a) 
and (b). 

Law and analysis: Polyethylene resins cannot be used in the pro- 
duction of plastic film unless incorporated with additives to pre- 
vent oxidation which renders film brittle; blocking, which results 
in the film’s sticking; and to facilitate slippage, so that shopping 
bags made of the film will easily open. Polyethylene resins without 
these additives are known in the trade as “barefoot” granules. 
Resins with the additives incorporated are known as “fully formu- 
lated granules,” “additive mixtures,” or “pellets,” according to 
their condition. 

Barefoot granules are imported from Canada by the applicant as 
well as manufactured at its facility in Texas. Barefoot granules 
become fully formulated granules by two processes, both of which 
are manufactures under the law. 

The first is a high intensity mixing process under temperature- 
controlled conditions, which combines granular base resin (barefoot 
resin) and a master batch of additives. The different types of 
master batch additives produce different types of formulated resins 
suited for different uses. The high intensity mixing process uni- 
formly disperses the additives and causes them to adhere to the 
barefoot granules, increasing their bulk density and the particle 
size. These are called additive mixtures. 

The second method of production is conducted as part of an over- 
all scheme of manufacturing pellets. An extruder is fed barefoot 
granules and solid additives are then fed directly into the extrud- 
er’s feed hooper. Liquid additives of the same master batch types 
are introduced by pressure through the throat of the feed hooper 
where they are mixed with the solid additives and granules. When 
mixed, now the fully formulated granules move along a cylinder by 
means of a cylinder screw. At this point a manufacturing operation 
has occurred. The material is then melted, backed mixed and kept 
under pressure in liquid form. By means of pressure, the melted 
mass called fully formulated is forced through an extruder-pelle- 
tizer where the material is cut under water to form pellets. These 
are then dried and packaged. 

Fully formulated resins, produced by the high intensity mixing 
process, are also imported from Canada. These may be used in the 
extruder, making the introduction of additives unnecessary. That 
is, the resins are merely melted and extruded and cut into pellets. 
The imported fully formulated resins are interchangeable with the 
resins which have been fully formulated as part of the continuing 
\process of producing pellets at the time the barefoot resins are 
mixed with the additives (becoming fully formulated resin additive 
mixtures) in the feed hooper prior to melting and extrusion. 

Both the domestic pellets and the imported granules are used in 
the manufacture of polyethylene bags. You ask that the imported 
fully formulated granules and the resin additive mixture prior to 
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melt in the extruder be considered same kind and quality. We con- 
sider these resins to be the same kind and quality when substituted 
on a master batch formula for master batch formula basis on the 
following: 

The mixing process in the feed hooper and the high intensity 
mixing process both produce the same material in slightly different 
form, fully formulated additive mixtures and fully formulated 
granules, respectively. Immediately after the mixing point of the 
extruder-pelletizing process the imported granules can be substitut- 
ed for the additive mixture resins to continue along in the cylinder 
to melting, extrusion, and pelletization. Both substances are fully 
interchangeable at this point. According to information provided by 
counsel the additive mixture can be removed from the hopper prior 
to extrusion. It just so happens that only the imported granules are 
used to manufacture bags by a blower process. The pellets are usu- 
ally exported as is. 

We are unable at this time to hold that the “A” and “B” barefoot 
resins are the same kind and quality. Although both can be and 
are used to produce finished 1.5mm polyethylene bags, we assume 
after being incorporated with additives, the melt index of “B” 
allows it to be used for making 0.3mm guage bags while “A” is 
useful in producing bags of no lower than 1mm. This fact indicates 
a difference in tensil strength and elongation. Further, the appli- 
cant refers to these resins as “two types,” indicating they are not 
treated the same by the applicant. Also, because one resin is suita- 
ble for producing heavier gauged bags, there would seem to be a 
concomitant difference in cost between the resins. It is quite possi- 
ble that the applicant differentiates between these resins in decid- 
ing which master batch of additive formula should be used to 
produce the finished granules. 

Holdings: 1. Fully formulated granules and the additive mixtures 
are the same kind and quality when substituted on a master batch 
for master batch basis. 

2. The high intensity mixing process and the feed hopper method 
of mixing are both manufactures or productions for purposes of the 
drawback law. Incidentally, the pelletization process itself is a 
manufacture. 

3. “A” and “B” barefoot granules are not the same kind and 
quality. 


(C.S.D. 85-29) 


This ruling sets forth the factors to be considered when deter- 
mining whether certain women’s lightweight woven garments 
should be classified as shirts or blouses or as nightwear under 
items 383.47 or 383.50, Tariff Schedules of the United States. 
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November 5, 1984 
CLA-2 CO:R:CV:G 
074776 PR 

This is in reply to your request for Internal Advice, for which no 
number has been assigned, concerning the classification of gar- 
ments stated by the importer to be night shirts. Our reply follows: 

Facts: Three samples, style Nos. 730, 731, and 734, were submit- 
ted. Discounting color and pattern, all three garments are essen- 
tially the same except as noted below. All three garments are la- 
beled to be products of China, are made of a lightweight woven 
fabric labeled to be 60 percent cotton and 40 percent polyester, 
have long sleeves with buttoned cuffs that are as snug fitting as 
normal dress shirts, have eight button full front openings with 
plackets, front patch pockets in the left breast area, round bottoms 
that extend to the mid thigh area, shoulder yokes, and expandable 
box-like pleats that extend downward in the center of the back 
area from the yoke seam. Style 734 has a normal shirt-like pointed 
collar; style 730 has a similar pointed collar that buttons down, and 
style 731 has a narrow stand collar. The inside lable on all the gar- 
ments states, among other things, that the garment is “fashion 
sleepwear.” 

Issue: The issue presented by all three samples is whether the 
garments are properly classifiable under the provision for other 
women’s shirts or blouses, in item 383.47, Tariff Schedules of the 
United States (TSUS), or whether the garments are actually sleep- 
wear and not blouses or shirts, and, therefore, classifiable under a 
provision for other women’s cotton wearing apparel, not ornament- 
ed and not knit, in item 383.50, TSUS. 

Law and analysis: Both the importer’s representative and our 
National Import Specialist have done extensive research on the 
matter. Each submission, when considered by itself, is persuasive of 
the position taken. When considered together, there appears to be 
no clear distinction between women’s nightshirts and women’s 
shirts and blouses. The provision for shirts and blouses is clearly 
an eo nomine provision. It is a cardinal principle of tariff law that 
eo nomine designations without terms of limitation include all 
forms of the articles named. The meaning of such designation is de- 
termined as of the date the tariff statute was enacted and includes 
all articles subsequently created which fall within the scope of that 
provision. Sears, Roebuck & Co. v. United States, 46 CCPA 79, 
C.A.D. 701 (1959). In determining whether an eo nomine designa- 
tion embraces an article, the use of that article may be considered 
in order to establish its identity. United States v. Quon Quon Co., 
46 CCPA 70, C.A.D. 699 (1959). 

In this instance, we are unable to determine how the subject is 
chiefly used. The importer contends that similar merchandise has 
been used for years as sleepwear. This may, or may not, be true. 





U.S. CUSTOMS SERVICE 37 


However, we are cognizant that recently fashions have changed so 
that girls and younger women are wearing “long shirts.” 

This office has ascertained that there exists no established and 
uniform practice of classification applicable to the subject merchan- 
dise and that even industry and the commercial world have a cer- 
tain amount of confusion in the designation of these particular gar- 
ments. It was pointed out by our National Import Specialist that 
identical garments were being sold in the sleepwear and sports- 
wear departments of the same store. When questioned, the buyer 
for each of the departments asserted that the garments in question 
were purchased for sale in their departments because they were 
considered to be shirts by one buyer and sleepwear by the other 
buyer. 

In view of this confusion, the Customs Service believes that the 
following factors should be considered in determining whether 
women’s lightweight woven garments should be classified as shirts 
or blouses or as nightwear. 


(1) The length of the garment. Nightshirts usually are longer 
than blouses or shirts; however, changing styles in this area 
must also be considered. 

(2) Looseness of fit. Nightwear is normally loose fitting. 
Blouses and shirts normally are more form-fitting and usually 
have sleeve cuffs with openings that are more restrictive than 
the sleeve openings on nightwear. 


(3) Styling features. While, admittedly, sleepwear can be, and 
in some instances is, highly styled, such things as pointed col- 
lars, particularly button-down pointed collars, front plackets, 
pockets, shoulder yokes, and rear expanded pleats, are more 
likely to be found on a shirt or blouse than on sleepwear. The 
stiffness and bulkiness of the collar or cuffs may also be consid- 
ered in this area. 


The above factors should merely be considered and weighed in 
relationship to each other to determine whether a particular gar- 
ment falls within the class or kind of merchandise commonly or 
commercially known as shirts or blouses and is, therefore, distin- 
guishable from the class or kind of merchandise generally recog- 
nized as sleepwear. While it is recognized that many of these types 
garments are, in fact, multi-use garments, that does not prevent 
them from falling within the class or kind of merchandise common- 
ly and commercially known as shirts or blouses. 

Applying the above criteria to the instant garments, while the 
body of each of the garments is long and fairly loose-fitting, the 
styling features which are present on each of the garments, given 
the recent switch in fashions to longer blouses and shirts by 
women and girls, convince this office that the garments in question 
are shirts or blouses. 

It should also be noted that where a garment is truly multi-pur- 
pose (both a shirt or blouse and sleepwear), that garment may be 
described and, therefore, classifiable under two or more tariff pro- 
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visions. In such an instance, following General Headnote 10(c), 
TSUS, that garment is classifiable under the provision which most 
specifically describes it. Thus, in this instance, if the garments in 
question are significantly used as shirts or blouses and as sleep- 
wear, they are properly classifiable under the eo nomine provision 
for shirts and blouses rather than under a basket provision which 
merely includes, but does not specifically name, sleepwear. 

Holding: The garments described above are properly classifiable 
under the provision for other women’s or girls’ cotton wearing ap- 
parel, not ornamented and not knit, blouses and shirts, in item 
383.47, TSUS. 
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British STEEL CorP., ET AL., PLAINTIFFS v. UNITED STATES, ET AL., 
DEFENDANTS, ALLEGHENY LUDLUM STEEL CorRP., ET AL., DEFEND- 
ANTS-INTERVENORS 


Court No. 83-7-01032 


Before BERNARD NEwMAN, Senior Judge. 

REVIEW OF INTERNATIONAL TRADE ADMINISTRATION’S AFFIRMATIVE 
CouUNTERVAILING Duty DETERMINATIONS ON AGENCY REcoRD Pur- 
SUANT TO RULE 56.1—STAINLESS STEEL PLATE FROM THE UNITED 
KINGDOM 


Pursuant to 19 U.S.C. § 1516a, plaintiffs challenge the final af- 
firmative countervailing duty determinations and order of the 
International Trade Administration (ITA) concerning stainless 
steel plate from the United Kingdom (U.K.). Plaintiffs assert that 
ITA erred in determining that certain U.K. government benefits 
provided to British Steel Corporation (BSC) for restructuring BSC’s 
steel-making facilities are countervailable subsidies and in calculat- 
ing the value of the subsidies. 

Specifically, plaintiffs contend ITA erred: (1) In finding that cer- 
tain U.K. government investments in BSC used by the company for 
“restructuring” were made “on terms inconsistent with commercial 
considerations” within 19 U.S.C. § 1677(5)(B\i) since restructuring 
does not cause, but rather alleviates, trade distortion and is com- 
mercially rational; (2) in determining that “rudundancy and clo- 
sure funds” are countervailable since such funds do not benefit 
“manufacture, production, or export” within the purview of 19 
U.S.C. §§ 1671(a) and 1677(5)\(B); and (3) by imposing countervailing 
duties over a period of years on funding used by BSC to acquire 
capital assets prematurely retired in the course of restructuring. 
Additionally, plaintiffs contest ITA’s valuation methodologies in 
the subject investigation, which have since been modified by ITA. 

Held: The Court affirms ITA’s determination that the U.K. gov- 
ernment’s investments from fiscal years 1978/79 to 1981/82 consti- 
tute subsidies within the meaning of 19 U.S.C. § 1671; and remands 
the action to ITA for revaluation of the subsidies in accordance 

40 
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with ITA’s revised methodology, and for supplementing the record 
with data previously omitted. 
[ITA’s determination affirmed in part; remanded in part.] 


(Decided March 8, 1985) 
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BERNARD NEWMAN, Senior Judge. 


INTRODUCTION 


The novel issue raised, with far-ranging implications in interna- 
tional trade, is whether under the facts and circumstances present- 
ed here certain benefits provided by the United Kingdom (U.K.) 
government used to “restructure” British Steel Corporation’s (BSC) 
steel-making facilities are subsidies subject to countervailing 
duties. 

Pursuant to section 516A of the Tariff Act of 1930 (19 U.S.C. 
§ 1516a) BSC, the only U.K. producer and/or exporter to the 
United States of stainless steel sheet and plate, and British Steel 
Corporation, Inc., the exporter’s American affiliate, challenge the 
final affirmative countervailing duty determinations of the United 
States Department of Commerce, International Trade Administra- 
tion (ITA), concerning stainless steel plate (48 Fed. Reg. 19048, 
April 27, 1983). Jurisdiction is conferred upon this Court by 28 
U.S.C. § 1581(c). Briefly, plaintiffs’ contend that ITA acted arbitrar- 
ily and contrary to law in determining that certain U.K. govern- 
ment benefits provided to BSC from April 1977 through March 
1982 were countervailable subsidies and in calculating the value of 
the subsidies. 

Before the Court are: (1) Plaintiffs’ motion for review of ITA’s de- 
terminations upon the agency record in conformance with Court of 
International Trade Rule 56.1; (2) defendants’ cross-motion for 
review and for partial remand; and (3) defendants-intervenors’ (in- 
tervenors) cross-motion for review. 


ADMINISTRATIVE BACKGROUND 


On October 7, 1982 ITA received a petition from Allegheny 
Ludlum Steel Corporation, other American specialty steel manufac- 
turers and United Steelworkers of America, filed pursuant to 19 
U.S.C. § 1671 on behalf of domestic manufacturers of stainless steel 
sheet, strip and plate, alleging that certain benefits constituting 
subsidies within the meaning of section 1671 are being provided, di- 
rectly or indirectly, to the manufacturers, producers or exporters 
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in the U.K. of these stainless steel products.' The petition also in 
cluded allegations of injury caused by the imports.’ 

On November 2, 1982 ITA initiated a countervailing duty investi- 
gation into the subsidy allegations contained in the petition (47 Fed 
Reg. 49692). In due course, ITA notified the International Trade 
Commission (ITC) of its initiation of the investigations and on No- 
vember 22, 1982 ITC made a preliminary affirmative injury deter- 
mination respecting the involved stainless steel plate (47 Fed. Reg. 
54180). 

ITA issued its preliminary affirmative countervailing duty deter- 
minations on February 10, 1983, finding that the U.K. government 
was providing British manufacturers, producers or exporters of 
stainless steel sheet, strip and plate with benefits constituting sub- 
sidies (48 Fed. Reg. 6146). The programs preliminarily found to 
confer subsidies were: public dividend capital and new capital; Na- 
tional Loans Fund (NLF) loans and loan conversions; Regional de- 
velopment grants; and Iron and Steel Industry Training Board 
grants. 

In its determinations, ITA applied the general principles and 
conclusions of law described in Appendices 2-4 of the “Final Af- 
firmative Countervailing Duty Determinations on Certain Steel 
Products from Belgium” (47 Fed. Reg. 39304, 39316, September 27, 
1982). Appendix 2 explained ITA’s methodology for dealing with 
certain types of capital and financial subsidies, including grants, 
loans, loan guarantees and equity. ITA has since modified various 
aspects of its methodology in the “Subsidies Appendix’, attached to 
its notice of “Cold-Rolled Carbon Steel Flat-Rolled Products from 
Argentina: Final Affirmative Countervailing Duty Determination 
and Countervailing Duty Order” (49 Fed. Reg. 18006 (April 26, 
1984)). 

ITA published its “Final Affirmative Countervailing Duty Deter- 
minations on Stainless Steel Sheet, Strip, and Plate from the 
United Kingdom” on April 27, 1983. 48 Fed. Reg. 19048 (1983).* The 
programs determined to confer subsidies were those mentioned in 
ITA’s preliminary affirmative determination. ITA found that BSC 
was receiving subsidies at an ad valorem rate of 19.31 percent. 

On June 10, 1983 ITC issued a final affirmative injury determi- 
nation with respect to imports of stainless steel plate and made 
negative determinations respecting stainless steel sheet and strip 


‘ITA previously determined that BSC was receiving subsidies in connection with certain carbon steel prod- 
ucts. 47 Fed. Reg. 39384, September 7, 1982. 

? As recently noted by our Court of Appeals: 

The Department of Commerce and the International Trade Commission (ITC) share the responsibilities 

= a PS enero duty investigation. The ITA (as Commerce’s delegatee) determines whether the manu- 

roducers, or exporters of the imported merchandise receive subsidies from their governments, 

nd the HC de — ee the subsidized imports are nes or r,s to ee a domestic indus- 

a not applicable here, no on oe ination uired.) See 19 U.S.C. 

671, a seq. con. Bethiohom 2 Steel Corporation v. United States, 742 F2d- 1405, 1407 (Fed. Cir. 1984), at n. 1. 

‘These countervailing duty determinations are also challenged in Allegheny Ludlum Steel Corporation v. 

United States, Court No. 83-7-01086, which is sub judice. 
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(48 Fed. Reg. 27454 (1983)).4 Accordingly, on June 23, 1983 ITA 
issued a countervailing duty order only as to U.K. stainless steel 
plate (48 Fed. Reg. 28690). Subsequently, on July 21, 1983 plaintiffs 
instituted this action. 


FINANCIAL History or BSC 


BSC was established on March 22, 1967 under the provisions of 
the Iron and Steel Act of 1967 by combining 14 steel firms into one 
nationalized company. The British government reimbursed stock- 
holders of record and absorbed substantial debts of the individual 
companies. The bulk of the debt was converted to government 
equity under the provisions of the Iron and Steel Act of 1969, 
which also authorized government payments to BSC. Authority for 
the government to make payments to BSC was renewed by the Iron 
and Steel Act of 1975 (48 Fed. Reg. 19049). In nine of the 15 years 
of its existence, including every year since fiscal year 1974/75, BSC 
has received government payments, described by BSC prior to 
1978/79 as Public Dividend Capital (PDC) and since 1978/79 as 
New Capital (NC). In 1972 and 1981, the British Parliament direct- 
ed that portions of its capital investment in BSC be credited to ac- 
cumulated revenue deficit. 

In those same years, government loans from the NLF, estab- 
lished by the National Loan Fund Act of 1968, were also converted 
into equity. (Lending from the NLF is limited to nationalized com- 
panies and such loans must be authorized by an act of the British 
Parliament.) The Iron and Steel Act of 1967 authorized BSC to 
borrow from NLF’s predecessor fund (the Consolidated Fund), and 
the Iron and Steel Act of 1975 authorized borrowings directly from 
the NLF. In 1971/72, all outstanding loans from the NLF to BSC 
were converted into equity, as were all NLF loan amounts out- 
standing as of the end of the 1980/81 fiscal year. 

The direct government payments to BSC and the loan conver- 
sions (which also constitute equity investments) were essential, 
along with other programs, to the survival of BSC, which made a 
profit of 89 million pounds before taxes in the fiscal year 1974/75 
(ending March 29, 1975) and has been losing money ever since. 


IssuES PRESENTED 


Plaintiffs raise eight distinct issues: Points I, II and III of plain- 
tiffs’ memorandum address the interpretation and application of 
certain statutory concepts to benefits conferred by the British gov- 
ernment upon BSC during fiscal years 1977/78 through 1981/82 
that were found by ITA to constitute countervailable subsidies 


‘ITC's final negative injury determinations as to stainless steel sheet and strip ended the administrative pro- 
ceedings as to those types of steel imports from the U.K. 19 U.S.C. § 1671b(a). Thus, the present action involves 
only stainless steel plate from the U.K. ITC’s negative injury determinations respecting stainless steel sheet and 
strip from the U.K. are contested in Allegheny Ludlum Steel Corp. v. United States, Court No. 83-7-01027, 
which is sub judice. 
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under 19 U.S.C. §§ 1671 and 1677. Points IV through VII of plain- 
tiffs’ memorandum challenge the valuation methodologies utilized 
by ITA in its investigation, which methodologies have since been 
revised and clarified. Defendants urge that since the valuation 
methodologies challenged by plaintiffs are not currently being uti- 
lized, this action should be remanded to ITA for redetermination 
respecting valuation of the subsidies in accordance with current 
methodologies. In Point VIII of its memorandum plaintiffs chal- 
lenge ITA’s determination that BSC was not creditworthy in fiscal 
year 1977/78 (the last year prior to restructuring) and consequently 
contest the finding that U.K. government equity infusions were 
provided on terms inconsistent with commercial considerations. 

For the reasons indicated below, ITA’s determinations are af- 
firmed in part and this action is remanded to ITA for further pro- 
ceedings respecting Points IV through VIII of plaintiffs’ memoran- 
dum. Accordingly, the Court will not presently address the issue 
raised by plaintiffs in points IV through VIII. 


OPINION 
I 


The Statutory “Commercial Considerations” Standard 


Section 771(5) of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1677(5), includes any subsidy “bestowed directly or indirectly on 
the manufacture, production, or export of any class or kind of mer- 
chandise” including: “(t]he provision of capital, loans, or loan guar- 
antees on terms inconsistent with commercial considerations”. 19 
U.S.C. § 1677(5)(B\i) (emphasis added). There is no dispute that BSC 
received loans and capital from the British government during its 
restructuring period, fiscal year 1978/79 to the present. The re- 
structuring funds comprised the general equity funding provided 
by the U.K. government from the beginning of fiscal year 1978/79 
to the present used by BSC for general corporate purposes (working 
capital, coverage of operating loss, etc.) to enable the company to 
restructure; the forgiveness of indebtedness to the NLF is also in- 
cluded. Plaintiffs contend that ITA erred in determining that these 
funds were provided to BSC during the restructuring period on 
“terms inconsistent with commercial considerations” within the 
purview of the statute.°® 

This Court agrees with ITA’s finding that BSC received govern- 
ment funding “on terms inconsistent with commercial consider- 
ations.” 

In addition to the financial background of BSC presented above, 
the following facts are pertinent: 


‘Plaintiffs raise more specific issues respecting two classes of restructuring funds, addressed subsequently in 
Points II and III: whether “redundancy and closure funds” and funds associated with the purchase of assets 


prematurely taken out of use in the course of capacity reductions are funds used in the “manufacture, produc- 
tion, or export” of the subject merchandise. 
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The annual reports and accounts of BSC for fiscal year 1974/75 
through 1981/82 paint a bleak picture of a company burdened, in 
the face of a severe economic recession, with, among other things, 
redundant/obsolescent plants and equipment, a redundant work 
force, and poor industrial relations. In 1978, BSC initiated a pro- 
gram of radical restructuring calling for a drastic reduction in pro- 
ductive capacity through closing of redundant plants and other fa- 
cilities, retiring obsolescent equipment, reducing the work force, 
improving industrial relations, eliminating unprofitable produc- 
tion, streamlining and upgrading of the plants to be retained, intro- 
du¢ing technological innovations, and cutting costs where possible 
in the hope of attaining a competitive position in domestic and for- 
eign markets. 

Nonetheless, even by the end of fiscal year 1981/82, BSC was still 
not out of the financial “woods”, as evidenced by its “Annual 
Report and Accounts 1981-82”. By the end of the 1981/82 fiscal 
year (April 3, 1982), BSC had incurred a huge loss of 358 million 
pounds after interest.and taxation, and before extraordinary items. 
Moreover, the auditors included the following cautionary note (A.R. 
616): 


The accounts have been drawn upon the going concern basis 
which assumes that adequate finance will be forthcoming to 
meet operational needs. The validity of this assumption is un- 
certain because, as explained in general note I, the external fi- 
nancing limit set by the Government for the financial year 
ending March 1983, which included an allowance for normal 
contingencies: 

(a) is subject to approval by the European Commission; and 

(b) may prove inadequate if the stability assumed in the pro- 
jections on which it is based does not obtain. 

As explained in general note IV, there are continuing uncer- 
tainties in the steel market and there is a consequential uncer- 
tainty as to the level of future trading results. Accordingly, we 
have not been able to satisfy overselves that the amount of 1,579 
million at which fixed assets are stated in the consolidated bal- 
ance sheets (the Corporation’s balance sheet £1,451 million) will 
be recoverable out of future earnings. [Emphasis supplied.] 


Against this dismal financial background, ITA considered wheth- 
er the U.K. government’s equity investments, or “infusions”, con- 
stituted subsidies within the meaning of the countervailing duty 
law.® The term “subsidy” is defined in 19 U.S.C. § 1677(5): 


(5) Subsidy. The term “subsidy” has the same meaning as 
the term “bounty or grant” as that term is used in section 1303 
of this title, and includes, but is not limited to, the following: 


*The same equity investments were considered in the Final Affirmative Countervailing Duty Determinati 
concerning certain carbon steel products from the U.K. (47 Fed. Reg. 39384, September 7, 1982). The bases for 


ITA’s determinations in the carbon steel investigations were utilized in the stainless steel sheet, strip and plate 
proceedings. 
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(A) Any export subsidy described in Annex A to the 
Agreement (relating to illustrative list of export subsidies). 
(B) The following domestic subsidies, if provided or re- 
quired by government action to a specific enterprise or in- 
dustry, or group of enterprises or industries, whether pub- 
licly or privately owned, and whether paid or bestowed di- 
rectly or indirectly on the manufacture, production, or 
export of any class or kind of merchandise: 
(i) The provision of capital, loans, or loan guarantees 
on terms inconsistent with commercial considerations. 
(ii) The provision of goods or services at preferential 
rates. 
(iii) The grant of funds or forgiveness of debt to 
cover operating losses sustained by a specific industry. 
(iv) The assumption of any costs or expenses of man- 
ufacture, production or distribution. 


Thus, in accordance with 19 U.S.C. § 1677(5\(B\i), ITA had to de- 
termine whether funding was provided to BSC “on terms inconsist- 
ent with commercial considerations”. In this connection ITA stated 
in its notice of final affirmative countervailing duty determinations 
(48 Fed. Reg. at 19049): 


Our treatment of government equity investment in a compa- 
ny hinges essentially on the soundness of the investment. If 
the government investment was reasonably sound at the time 
it was made, we do not consider it a subsidy. If, on the con- 
trary, the investment appears to have been unsound, a subsidy 
may exist. Government investment confers a subsidy only 
when it is on terms inconsistent with commercial consider- 
ations. 

An equity subsidy potentially arises when the government 
makes equity infusions into a company which is sustaining 
deep or significant continuing losses and for which there does 
not appear to be any reasonable indication of a rapid recovery. 

For the purpose of determining whether BSC represented a 
sound investment at the time each equity investment was 
made by the U.K. government, we primarily considered BSC’s 
cash flow from operations, including interest, but excluding 
government grants. Our analysis also included BSC’s operating 
results and computations of BSC’s current ratio (current assets 
divided by current liabilities). On the basis of these tests, we 
considered investment in BSC to be inconsistent with commer- 
cial considerations from fiscal year 1977/78 through 1981/82. 

Since we have determined that BSC was not a sound invest- 
ment from April 1977 through March 1982, we examined the 
government’s equity infusions during this period to determine 
whether they bestowed a subsidy. To the extent in any year 
that the government realized a rate of return on its equity in- 
vestment in BSC which was less than the average rate of 
return on equity investment for the country as a whole (thus 
including returns on both successful and unsuccessful invest- 
ments), its equity infusion is considered to confer a subsidy. 
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With respect to the forgiveness of loans from the NLF, the notice 
states (48 Fed. Reg. at 19050): 


Since the first forgiveness [1971/72] occurred during the 
period in which we considered equity infusions to be consistent 
with commercial considerations, it did not confer a subsidy. 
The second forgiveness [1981/82] was made during the period 
in which we considered equity infusions to have been inconsist- 
ent with commercial considerations, and potentially conferred 
a subsidy. We examined the rate of return on the second 
equity infusion and compared it to the national average rate of 
return on equity. Since the UK os realized a rate of 
return on equity investment in which was less than the 
average rate of return on equity investment for the country as 
a whole (thus including returns on both successful and unsuc- 
ae aaa we determined that a subsidy was in fact 
conferred. 


In response to BSC’s contention that ITA should not countervail 
against funding for restructuring because restructuring eliminates 
excess capacity, alleviating a form of trade distortion—consistent 
with the goals of our countervailing duty law and the GATT Subsi- 
dies Code—ITA stated (48 Fed. Reg. at 19053): 


We disagree with BSC’s interpretation of the countervailing 
duty law and the Code. Our statutory obligations are carefully 
defined and mandatory in nature. enever it is determined 


that subsidized imports are — the domestic industry that 


manufactures or produces a like product, we are required by 
domestic law, and authorized by the Code, to impose appropri- 
ate countervailing duties, provided, of course, that all relevant 
procedural requirements are satisfied. 

As discussed in the preceding comment, we have determined 
that certain Public Dividend Capital is an equity investment 
provided on terms inconsistent with commercial consider- 
ations, and is therefore countervailable, regardless of whether 
some of the funds received from these capital infusions were 
used for restructuring or to purchase assets now idle as a 
result of restructuring. Therefore, we must countervail against 
these benefits. 

Although Article 11 of Part II of the Code does provide, 
among other things, that a signatory’s right to provide domes- 
tic subsidies for purposes of restructuring are not precluded b 
the Code, it does not exempt such subsidies from counilirwll- 
ing duties. Therefore, regardless of whether restructuring sub- 
sidies serve to alleviate other trade distortions, countervailing 
against such benefits is wholly consistent with the Code and 
our statute. 


Plaintiffs also argue here that since the Trade Agreements Act 
of 1979 was intended to remedy trade distortions and funds expend- 
ed for restructuring are intended to reduce or eliminate trade dis- 
tortions, ITA misapplied the “commercial considerations” standard 
prescribed by the statute. However, plaintiffs’ “trade distortion” 
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theory is plainly without merit. See ASG Industries, Inc. v. United 
States, 67 CCPA 11, C.A.D. 1237, 610 F.2d 770 (1979); ASG Indus- 
tries, Inc. v. United States, 82 Cust. Ct. 101, C.D. 4797, 467 F. Supp. 
1200 (1979). 

Further, pertaining to the question of whether government funds 
are provided to a company under conditions inconsistent with com- 
mercial considerations, the Subcommittee on Trade of the House 
Committee on Ways and Means observed in its Summary of Recom- 
mendations for Legislation Implementing the Multilateral Trade 
Negotiations, 96th Cong., 1st Sess. 4 (Comm. Print 21 (1979)): 


With regard to the provision of capital, “commercial consid- 
erations” shall mean consideration of whether at the time the 
capital is provided, the recipient is required, and can be expect- 
ed within a reasonable period of time, to derive from its oper- 
ations a reasonable rate of return on its invested capital. 


ITA found that the U.K. government received a rate of return on 
its BSC investment lower than the average return on equity invest- 
ment for the country as a whole (including returns on both success- 
ful and unsuccessful investments). Clearly, given BSC’s deteriorat- 
ing financial condition and precarious situation, no private sector 
investor expecting a reasonable return on his investment within a 
reasonable time would have given any consideration whatever to 
investing in BSC during the period of its restructuring. As aptly 
stated in defendants’ memorandum at 22: 


The imperatives which committed the British government to 
saving BSC were not based upon the normal and usual com- 
mercial considerations of the market place. They were based 
upon a need to shore up a failing steel industry which would 
“recapture its home market share from imports and establish 
inroads to the export market” (A.R. 55), and thus strengthen 
an economy weakened by a worldwide recession, low productiv- 
ity, obsolescent industries, and poor industrial relations, not to 
mention such other factors as national pride and the govern- 
ment’s commitment to maintain its steel industry. 


The Court also strongly disagrees with plaintiffs’ contention that 
in determining whether government funds were provided on terms 
inconsistent with commercial considerations, the “rationality” of 
the restructuring must be considered. While government invest- 
ment in its state-owned enterprises may indeed be rational in 
terms of national policy, such investment may not be consistent 
with commercial considerations, depending upon the soundness and 
terms of the investment. However, neither the reasonableness of 
the action taken by the government, nor the results ultimately 
achieved (viewed in retrospect), are pertinent to the “commercial 
considerations’ test. 
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Redundancy and Closure Funds 


Plaintiffs claim that even assuming arguendo that U.K. govern- 
ment funds were provided on terms inconsistent with commercial 
considerations, ITA erred in determining that funds provided spe- 
cifically for closure of inefficient plants and discharge of “redun- 
dant” work force (redundancy and closure funds) are countervaila- 
ble since such funds do not benefit, either directly or indirectly, 
“manufacture, production or export”. See 19 U.S.C. §§ 1671(a\(1) 
and 1677(5\B). In plaintiffs’ view, funds provided to shut down 
excess capacity and eliminate unnecessary jobs are for purposes 
that are the very antithesis of “manufacture, production or 
export”, and thus are not countervailable under any circumstances. 

However, the Court if in complete agreement with ITA’s disposi- 
tion of this issue (48 Fed. Reg. 19048, 19052-53): 


Moreover, subsidies used to close redundant facilities or to 
purchase idled assets clearly constitute countervailable bene- 
fits under the statutory definition of “subsidy.” * * * Clearly, 
redundancy funds and plant closures make the recipient more 
efficient and relieve it of significant financial burdens. Thus, 
such funds are unquestionably indirect, if not direct, benefits 
to BSC’s manufacture, production or export of steel and conse- 
quently are countervailable. [Emphasis added.] 


The apparent purpose of “restructuring,” viz., closing obsolete fa- 
cilities, eliminating excess capacity and laying off unnecessary 
workers, is to reduce costs and enhance the competitiveness of the 
remaining enterprise. As a company becomes more cost efficient 
and thereby more price competitive, there is a direct benefit to the 
manufacture, production or export of all the firm’s products. Thus, 
the use of government funds to finance improved efficiencies and 
competitive posture obviously provides direct benefits to BSC’s 
manufacture, production or export. Whatever laudable objectives 
motivated the provision of funds for restructuring, the effect of the 
U.K. government’s action was not only to assure the survival of a 
company that otherwise would be bankrupt, but to make the com- 
pany more competitive in the marketplace. Significantly, the coun- 
tervailing duty law concerns itself not with the government’s pur- 
pose or intent in a particular program, but whether the govern- 
ment’s funds give the country’s exports an unfair competitive ad- 
vantage. Downs v. United States, 187 U.S. 496 (1903) and Nicholas 
& Co. v. United States, 249 U.S. 34 (1919). 

In the Downs and Nicholas teachings, the Supreme Court inter- 
preted the statutory phrase “bounty or grant” when the counter- 
vailing duty law covered only exportation of merchandise. In 1922, 
the law was broadened to impose countervailing duties on any 
bounty or grant paid or bestowed, directly or indirectly, upon man- 
ufacture or production (as well as export) of merchandise. Tariff 
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Act of 1922, ch. 356. § 303, 42 Stat. 858, 935. Consequently, even 
broader activities were and are covered by the countervailing duty 
law so long as they are benefitted by government funds and have 
resulted in competitive advantage to the recipient. 

More recently, in Zenith Radio Corporation v. United States, 437 
US. 443 (1978), the Supreme Court considered the question of what 
constitutes a bounty or grant under the countervailing duty law, 
and specifically relative to unfair competitive advantage observed 
(487 U.S. at 455-56): 


* * * This purpose is relatively clear from the face of the stat- 
ute and is confirmed by the congressional debates: the counter- 
vailing duty was intended to offset the unfair competitive ad- 
vantage that foreign producers would otherwise enjoy from 
export subsidies paid by their governments. See, e.g., 30 Cong. 
Rec. at 1674 (remarks of Sen. Allison), 2205 (Sen. Caffery), 2956 
(Sen. Lindsay) * * * 


And in ASG Industries, Inc., supra, 82 Cust, Ct. at 114, 467 F. 
Supp. at 1230, the Court observed that “[t]he purpose of the ,coun- 
tervailing duty] law is to prevent unequal competition in our mar- 
kets—to prevent foreign goods from competing with domestic goods 
at a lower price than they would be sold’. The ASG Court empha- 
sized that the nature of the exporter’s cost reduction is immaterial 
(82 Cust. Ct. at 114): 


Against the plain language of the statute and the compre- 
hensive judicial discussions of the predecessor provisions in- 
volving export bounties, we turn to the Italian programs in 
question. Unquestionably, the “effect”? of these programs has 
been to reduce SIV’s cost of producing float glass. And whether 
the reduction in cost is occasioned by direct cash payments, or 
by an act of government reducing labor cost, capital cost, or 
the cost of any other factor of production is of no consequence. 
For if a benefit or advantage is received in connection with the 
production of merchandise, that benefit or advantage is a 
bounty or grant on production. And to the extent that such 
bountied merchandise is exported to the United States, it 
a squarely within our countervailing duty law—section 

See also: S. Rep. No. 249, 96th Cong. 1st Sess. 37 (1979). 


In sum, the British government’s domestic purposes in providing 
funds to BSC for “restructuring” are not controlling of the question 
of whether such largess constitutes countervailable subsidies. 
Rather, as noted supra, the concept of a countervailable subsidy in 
the context of the present case focuses upon the unfair competitive 
advantage granted by the British government’s provision of funds 
to reduce BSC’s production costs. By providing massive funding to 
help BSC eliminate obsolete facilities and unneeded labor, the Brit- 
ish government reduced BSC’s cost of producing steel and gave 
BSC precisely the kind of unfair competitive advantage that Con- 
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gress sought to equalize through the application of countervailing 
duties. 

Further, the Court agrees with defendants’ contention that since 
the equity investments in BSC benefitted all of its remaining man- 
ufacturing and exporting operations, it is unnecessary to trace the 
use of such funds or to find that they directly related to enhanced 
product competitiveness. “General financial benefit to the produc- 
tion is sufficient to support a determination of subsidy and a quan- 
tification of exact competitive benefit to the products need not 
enter into the allocation of the benefit.” Michelin Tire Corporation 
v. United States, 4 CIT 252, 255 (1982).7 The Court also agrees with 
intervenors’ argument that funding to cover closure and redundan- 
cy costs are countervailable on the basis of the amount of funding 
BSC received, and that the extent to which BSC improved its effi- 
ciency by the use of the funds (which would be extremely difficult 
to quantify) is irrelevant. Hence, plaintiffs’ argument that funds to 
cover redundancy and closure costs are not countervailable because 
efficiency gains are too remote and nonquantifiable is without 
merit. 

Finally, plaintiffs attack what they claim to be ITA’s assumption 
that funds received by BSC are “fungible”, viz., “government funds 
invested in a firm enter one large pool that may be used for any 
purpose that the firm desires’. (Plaintiffs’ memorandum, at 44). 
Plaintiffs insist that viewing money as fungible violates the coun- 
tervailing duty law’s requirement of “precisely calculated duties on 
particular products” (/d.). The Court agrees with intervenors’ argu- 
ment that although the funds received by BSC were untied to spe- 
cific assets and treated by BSC as fungible, such funding is counter- 
vailable on a pro rata-basis to the production of a particular prod- 
uct like stainless steel plate. If prorating were not allowed, a pro- 
gram could readily escape countervailing duties simply by the gov- 
ernment’s direction that its grants be used for “general” purposes. 
The short of the matter is ITA properly allocated a share of the 
funds provided to BSC for redundancy and closure costs to the 
products benefitted, including a proration to stainless steel plate. 


Ill 


Funds for Purchase of Capital Assets Prematurely Taken Out of 
Use in the Course of Capacity Reduction 


Further predicated upon the statutory language “manufacture, 
production, or export” in 19 U.S.C. § 1677(5\B), plaintiffs contend 
that ITA is prohibited from imposing countervailing duties over a 
period of years upon subsidized funding used by BSC to acquire 
capital assets prematurely taken out of use in the course of capac- 
ity reductions incident to restructuring. In plaintiffs’ view, even as- 


7Opinion vacated in accordance with parties’ submission on agreed statement of facts. Michelin Tire Corpora- 
tion v. United States, 9 CIT ——, Slip Op. 85-11 (January 28, 1985). 
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suming ITA correctly found that assets were initially acquired with 
funds provided on terms “inconsistent with commercial consider- 
ations”, all benefits to “manufacture, production, or export” 
abruptly cease when an asset is taken out of use, and from that 
point on there is no subsidy to countervail. Thus, according to 
plaintiffs, ITA erred in imposing countervailing duties over the full 
fifteen year anticipated useful life of assets prematurely retired, 
since the assets actual useful life, and therefore the actual commer- 
cial and competitive benefit of the subsidy, was curtailed. In short, 
plaintiffs’ position is that a capital asset confers no further benefit 
to “manufacture, production, or export” after it is taken out of use, 
and consequently ITA must recognize in full (“expense”) the unde- 
preciated cost of the asset in the year it is taken out of use in con- 
formance with generally accepted accounting principles. 

The Court cannot agree with plaintiffs’ hypothesis that the funds 
used to acquire assets prematurely retired confer no benefit after 
the asset is taken out of use. Fundamentally, the value of a subsidy 
must be measured in accordance with its benefit to the recipient, 
which is not necessarily limited to the period of time assets are ac- 
tually used. Plaintiffs’ argument confuses the benefit conferred by 
the use of the asset with the benefit conferred by the use of the 
subsidy to acquire the asset. Plainly, after an asset is taken out of 
service, the asset itself does not continue to provide a benefit to the 
firm. Nevertheless, the Court agrees with defendants’ and interve- 
nors’ position that the competitive benefit of funds used to acquire 
assets does not cease upon the asset’s premature retirement, but 
rather such benefit continues to contribute to the firm’s manufac- 
ture, production, or exportation of products accomplished by the 
firm’s remaining assets. Subsidies for the purchase of capital assets 
bestow a benefit to the recipient firm by relieving it not only of the 
immediate costs normally incurred in acquiring such assets (there- 
by freeing up other funds for other uses), but also by relieving the 
firm of the continuing annual costs of acquiring an asset. As the 
Court observed in Michelin Tire Corporation v. United States, 6 CIT 
——, Slip Op. 83-136 (December 22, 1983),* regarding to the benefits 
which result as a direct consequence of a subsidy: 


The benefits which must be withdrawn by payment of duty 
in the case of a subsidy are the benefits which result as a 
direct consequence of the subsidy. For a business, the direct. 
consequences of receiving a gift of money normally are the 
elimination of the necessity of looking elsewhere for those 
funds and paying the price required by the alternative source 
of funds. The normal alternative sources of funding for busi- 
ness enterprises are two—the sale of shares in the business, 
carrying with it the obligation to share the profits, or the in- 


‘Opinion vacated in accordance with parties’ submission on agreed statement of facts. Michelin Tire Corpora- 
tion v. United States, 9 CIT ——, Slip Op. 85-11 (January 28, 1985). 
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curring of debit, carrying with it the obligation to repay the 
creditor with interest. 


While plaintiffs urge that for the years after the assets were 
taken out of use, “it is just as if British Steel had given the assets 
back to the government”, plaintiffs overlook the fact that neither 
the assets nor the funds received by BSC were returned in any 
form to the government. 

Plaintiffs also insist that after an asset is retired there is no con- 
tinuing obligation to repay a loan used to acquire the asset since 
under standard commercial practice, a repayment obligation is ac- 
celerated and the remaining balance becomes due and payable at 
the time of the asset’s retirement. However, acceleration clauses 
applicable to loan defaults, relied upon by plaintiff to prove their 
point, are entirely inapposite to premature retirement of assets. In 
brief, after retirement of its assets, BSC did not repay the funds to 
the government and had no obligation of repayment, and accord- 
ingly BSC continued to benefit from the subsidy. 

For the foregoing reasons, the Court concludes there is no merit 
in plaintiffs’ contention that funds used to acquire capital assets 
cannot be countervailed after the assets have been prematurely 
taken out of use. 


IV 


Remand of Action Respecting Points IV through VIII of 
Plaintiffs’ Memorandum 


Plaintiffs contend that they are entitled to judicial review of 
ITA’s determinations on the basis of the existing record, including 
the valuation methodologies heretofore employed by ITA. However, 
for the reasons indicated below, the Court concludes that the grant- 
ing of defendants’ request for remand of the action respecting 
points IV through VIII of plaintiffs’ memorandum is warranted. 

As previously noted, in its determinations on stainless steel 
sheet, strip and plate from the United Kingdom, ITA applied the 
general principles and conclusions of law described in Appendix 2, 
supra. In Appendix 2, ITA explained its methodology for valuing 
certain types of subsidies that arose in a number of countervailing 
duty proceedings. However, since publishing Appendix 2, ITA has 
adopted a number of significant changes in its valuation method- 
ologies, which were incorporated into the “Subsidies Appendix”, 
supra. 

Points IV through VII of plaintiffs’ memorandum involve chal- 
lenges to Appendix 2 Methodologies that have since been supersed- 
ed in the Subsidies Appendix, and for that reason defendants re- 
quest that this action be remanded respecting Points IV through 
VIII of plaintiffs’ memorandum for revaluation and recalculation 
of the subsidies. Defendants advised the Court that the revised 
methodology was utilized in the first annual administrative review 
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(19 U.S.C. § 1675). As aptly pointed out by defendants, although 
plaintiffs are making estimated countervailing duty deposits at the 
rate specified in the final affirmative determination, the actual net 
subsidy will be calculated upon the rate determined by the current 
annual review. Consequently, any decision concerning the correct- 
ness of the methodologies heretofore used in valuation of the subsi- 
dies would have little, if any, application (except on the deposit 
rate) since it would concern methodologies no longer employed by 
ITA. Hence, the Court must agree with defendants that judicial re- 
sources would be best utilized by remanding this action and consid- 
ering the viable issues involving the valuation methodologies cur- 
rently employed by ITA, rather than resolve them in a later suit 
challenging the final results of the first annual review. 

Additionally, this section is remanded respecting another aspect 
involving Point VIII of plaintiffs’ memorandum. Defendants ad- 
vised the Court that the information utilized by ITA to support its 
determination, obtained from the administrative record in the 
Final Affirmative Countervailing Duty Determinations concerning 
certain carbon steel products from the United Kingdom (47 Fed. 
Reg. 39384, September 7, 1982), was omitted from the record in this 
action. That information constitutes part of the administrative 
record for review in connection with the issues raised by Point VIII 
in plaintiffs’ memorandum—viz., creditworthiness of BSC during 
fiscal year 1977/78. Therefore, pursuant to 19 U.S.C. § 1516a(b)(2), 
this information must be added to the record. As mentioned, supra, 
the action is remanded respecting Point VIII also for the reason 
that the methodology employed by ITA in calculating subsidies as a 
result of equity infusions has been revised by the Subsidies Appen- 
dix. 

In the interest of judicial economy, then, defendants’ request for 
remand of this action respecting Points IV through VIII of plain- 
tiffs’ memorandum is granted. 


CONCLUSION 


For the foregoing reasons, it is hereby ORDERED that: 

1. ITA’s affirmative countervailing duty determinations respect- 
ing stainless steel plate from the United Kingdom is sustained as 
to all matters addressed by Points I, II and III of plaintiffs’ memo- 
randum. Accordingly, the Court affirms ITA’s determinations that 
the U.K. government’s equity investments in BSC (consisting of 
payments of public dividend capital or new capital and the forgive- 
ness of all outstanding loans from the NLF) constitute subsidies 
within the meaning of 19 U.S.C. § 1671; 

2. To the extent not disposed of by this opinion, the matters ad- 
dressed by Points IV through VIII in plaintiffs’ memorandum are 
remanded to ITA for: (a) revaluation and recalculation of the subsi- 
dies in accordance with the “Subsidies Appendix”, including valu- 
ation of redundancy and closure funds, funds associated with assets 
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taken out of use, gains from extinguishment of indebtedness, “time 
value” of money, equity infusions during fiscal year 1977/78, and 
such other revaluations and recalculations as are necessary; and (b) 
to add to the record all information obtained and/or utilized by 
ITA in making its determination relative to Point VIII of plaintiffs’ 
memorandum concerning the creditworthiness of BSC in fiscal year 
1977/78. 

3. ITA shall provide notice to interested parties of its proposed 
redeterminations and afford them reasonable opportunity for com- 
ment prior to submission of the actual redeterminations to the 
Court. 

4. The Secretary or his delegate shall report his findings and re- 
determinations to this Court, and supplement the administrative 
record as provided above, within 120 days after the date of entry of 
this order. 


(Slip Op. 85-27) 


REPUBLIC STEEL Corp., UNITED STATES STEEL CorP., ET AL., PLAINTIFFS 
v. UNITED STATES AND UNITED STATES INTERNATIONAL TRADE Com- 
MISSION, DEFENDANTS 


Court No. 82-03-00372 
Before WaTSON, Judge. 


MEMORANDUM OPINION AND ORDER 
(Decided March 11, 1985) 


Office of the General Counsel, International Trade Commission (Michael H. Stein, 
General Counsel; Michael P. Mabile, Assistant General Counsel; Catherine R. Field, 
Attorney) for the federal defendants. 

Cravath, Swaine & Moore (Alan J. Hruska of counsel) for plaintiffs Republic Steel 
Corp., Inland Steel Company, Jones & Laughlin Steel Inc., National Steel Corp., and 
Cyclops Corporation. 

Watson, Judge: The United States International Trade Commis- 
sion (ITC) has moved for reconsideration of those parts of Slip 
Opinion 84-84 published at 591 F. Supp. 640 (1984) which set out a 
standard to be applied by the ITC in making its preliminary deter- 
mination of whether there is a reasonable indication that an indus- 
try is being materially injured or threatened with material injury. 
The ITC also asks reconsideration of the Court’s holding that it 
must consider the nature of the alleged subsidy in its preliminary 
determination. 

In its opinion, the Court held that a preliminary determination 
by the ITC was essentially a decision on whether a full investiga- 
tion should be made. It required only the passing of a low thresh- 
old by means of a reasonable indication of material injury. The 
opinion explained why a reasonable indication meant a mere possi- 
bility and could not allow the ITC to engage in the weighing of con- 
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flicting evidence, which is its forte and authorized duty in the final 
investigation. 

After considering the ITC’s motion and plaintiffs’ response, the 
Court remains convinced that the weighing of conflicting evidence 
by the ITC cannot be done at the threshold without entirely dis- 
torting the operation of the law and impeding the legislative inten- 
tion that investigations be commenced on the basis of possibilities. 
Even if the ITC is held to a standard which requires them to have 
“clear and convincing” evidence that there is no possibility of 
injury, the operation of the law is being distorted. 

The right to a full investigation was not intended to depend on 
anything more than a reasonable showing by a petitioner from 
matters fairly within its capacity to know. It was not intended to 
depend on a pre-investigation of conflicting evidence. 

If the petition does not contain the evidence of injury which 
could reasonably be expected to be within petitioner’s knowledge, 
or is false, or is in conflict on essential points with matters of 
public record, or does not state injury as a matter of law even if its 
contents are taken as true, then the ITC may properly conclude 
that there is no reasonable indication of injury and no need for fur- 
ther investigation. But if the ITC merely believes that within 45 
days it has the information and expertise sufficient to resolve the 
merits of a conflict of evidence, it is distorting the statutory proc- 
ess. It is advancing the considerable degree of discretion it has in 
the final injury determination all the way up to the beginning of 
petitioner’s access to the investigative process. The price of investi- 
gation becomes the ability to anticipate, withstand and overcome a 
mass of conflicting evidence, not simply the demonstration of a rea- 
sonable possibility. 

Moreover, because the ITC’s potential negative determination is 
not judicially reviewable for lack of substantial evidence, it will 
always have a sufficient veneer of rationality to withstand a review 
for being arbitrary or capricious. In other words, on a standard 
which allows it to weigh evidence the ITC would have an absolute 
veto power on the commencement of countervailing and antidump- 
ing investigations. The good faith of the ITC is not questioned, but 
it is difficult to conceive that Congress wanted it to have this 
degree of control over the beginning of investigations. This is par- 
ticularly incongruous when the very next step by the International 
Trade Administration of the Department of Commerce (ITA) is sup- 
posed to allow the ITA to reach a preliminary determination based 
on a reason to believe or suspect. The law obviously intends the in- 
vestigation and the mature weighing of conflicting evidence to 
begin in earnest after that point. 

The Court’s opinion on the existence of a low threshold is consist- 
ent with its opinion that, at the preliminary stage, the ITC should 
accept the subsidy allegations as contained in the petition. At the 
earliest stage, this is the only form they can have. It is easy to see 
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why the ITC, in elevating its preliminary determination to a repli- 
ca of its final investigation, finds acceptance of an uninvestigated 
alleged subsidy to be a jarring element. 

From the Court’s point of view, the consideration of alleged sub- 
‘sidies is perfectly in harmony with the treatment of reasonably 
supported allegations of injury. It is the excessive development of 
the ITC’s preliminary investigation which creates the disparity be- 
tween an alleged subsidy and the “indications” of injury which the 
ITC is examining. 

The prospect that a “well-pleaded” petition can pass the prelimi- 
nary ITC determination should not be as great a concern as that a 
petition which gives a reasonable indication of injury might not 
withstand a weighing of opposing evidence. 

The opinion does not force the ITC to give probative value to 
anything which a reasonable person would know to be false or im- 
material. : 

It does require the ITC to refrain from enlarging its preliminary 
inquiry to the point where it goes beyond a search for the possibili- 
ty of injury and becomes a final investigation in preliminary guise. 
If the Court’s opinion results in a tendency towards the making of 
investigations, it does no more than follow the design of Congress 
in these matters. 

For the reasons expressed above the ITC’s motion for reconsider- 
ation is Denied. 


(Slip Op. 85-28) 


AMERICAN GRAPE GROWERS, ET AL., PLAINTIFFS v. UNITED STATES, ET 
AL., DEFENDANT, AND JOSEPH E. SEAGRAM & Sons, INC., ET AL., 
DEFENDANT-INTERVENORS 


Court No. 84-4-00575 
Before Watson, Judge. 


MEMORANDUM OPINION AND ORDER 


(Decided March 11, 1985) 


Plaia & Schaumberg, Chartered (Herbert C. Shelley, Tom M. Schaumberg, Joel D. 
Kaufman, George W. Thompson, of counsel) for the defendant-intervenor Joseph E. 
Seagram & Sons, Inc. 

Schreiber & MacKnight (William B. Schreiber, of counsel) for the defendant-inter- 
venor Wellington Importers, Ltd. 

Office of General Counsel, U.S. International Trade Commission (Michael P. 
Mabile, Acting General Counsel, Wayne W. Herrington, Attorney) for the defendant 
United States. 

Heron, Burchette, Ruckert & Rothwell (Thomas A. Rothwell, Jr., of counsel) for 
the plaintiffs American Grape Growers Alliance for Fair Trade, et al. 


Watson, Judge: In this opinion the Court rules on a motion to 
dismiss made by defendant-intervenor Joseph E. Seagram & Sons, 
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Inc. (Seagrams), joined in by defendant-intervenor Wellington Im- 
porters, Ltd. (Wellington) and supported by the defendant Interna- 
tional Trade Commission (ITC). 

The motion to dismiss attacks the standing of the plaintiffs to 
bring this action under the Trade Agreements Act of 1979, as well 
as their “standing” to be petitioners in the administrative proceed- 
ing of which this action is a judicial review. 

This action was brought to obtain judicial review of the ITC de- 
terminations that there was no reasonable indication of material 
injury or threat of material injury by reason of importations of 
table wine from France and Italy, which were alleged to be subsi- 
dized and sold at less then fair value. 

The motion has five prongs: In the first, the standing of those 
plaintiffs who are grape growers is attacked on the ground that 
they are not “interested parties” within the meaning of 19 U.S.C. 
§ 1516(a). This point is well taken and they must be dismissed from 
the action. 

The term “interested parties,” insofar as it is germane here, is 
limited to producers of a product like that subject to investigation. 
19 U.S.C. § 1677(9) Obviously, table wine and grapes are different 
products. The only possible justification of standing for the grape 
growers is a reading of the law which would make an exception for 
agricultural raw products. 

Plaintiffs argue that Congress intended to include producers of 
raw agricultural products within the industry producing the more 
advanced product. The Court does not agree that this momentous 
enlargement of the normal understanding of the term industry and 
of the concept of “like product” is found in the law. 

An interested party, in the terms relevant here, is simply defined 
in 19 U.S.C. § 1677(9XC), as a producer of a “like product,” which is 
further defined in 19 U.S.C. § 1677(10) as a product like the article 
subject to an investigation. 

It is true that in discussing the question of determining whether 
an industry is being materially injured the legislators did focus on 
the “special nature of agriculture,” and used the example of the 
“livestock sector” in which apparently favorable economic signs in 
the beef producing industry could, in reality, indicate the hardship 
of the cattle raisers. S. Rep. No. 96-249, 96th Cong., lst Sess. 88 
(1979). But this recognition of the subtleties of injury determination 
in the agricultural area is a far cry from the promulgation of a 
general rule that in all cases the producers of agricultural raw 
products be joined with the industry producing the final product. 

The logic of the legislative concern summarized above extends 
only to agricultural products which are completely devoted to the 
production of the more advanced product under investigation. 
Grapes, of which 55 percent are apparently used in wine produc- 


1 Certain Table Wines From France and Italy. Inv. No. 701-TA-210 and 211-(preliminary), USITC Pub. 1502 
(March, 1984). 
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tion, are utilized to a significant extent for other purposes, notably, 
as fruit and for the production of raisins. The other uses are too 
extensive to allow the production of grapes to be considered part 
and parcel of the production of table wine. 

The grape growers argue that the ITC has accepted other agri- 
cultural raw products as part of an industry producing a more ad- 
vanced product. They point to investigations in which orange grow- 
ers were included in the frozen concentrated orange juice indus- 
try;? sheep growers and feed lot operators were included in the 
lamb meat industry; * sugar beet and sugar cane growers were in- 
cluded in the sugar producing industry; ‘* tomato growers were in- 
cluded in the tomato end-product industry;* and red raspberry 
growers were included in the end-product industry.® 

In those instances however, substantially all of the raw product 
was dedicated to the production of the product under investigation. 
Assuming this to be a proper understanding of the concept of in- 
dustry and a correct interpretation of the legislative intent, it still 
does not benefit the grape growers in this action. Their raw agri- 
cultural product is not dedicated to the same extent to the produc- 
tion of table wine. It cannot be accepted that they fall within the 
original description of interested parties, even when it is given an 
expansive application to special agricultural situations. 

As a final point on the question of the standing of the grape 
growers, the Court considers this a situation in which it is possible 
to reason backwards from the amendment made to include them in 
the definition of “industry” in the Trade and Tariff Act of 1984.7 In 
some circumstances reasoning from an amendment may be a 
double-edged sword. It might be a specific expression of something 
that was already in the law. Here however, it is clear that what 
has been done is the addition of grape growers to a category in 
which they would normally not belong. 

The plain language of the amendment and the limitation of the 
inclusion to a period of two years ® strongly suggests that the pur- 
pose was the temporary addition of grape growers and not the ex- 
pression of a permanent pre-existing meaning of the term “indus- 
t ry.” 

All these considerations lead the Court to conclude that, under 
the Trade Agreements Act of 1979, grape growers were not part of 
the industry for the purpose of an investigation of injury to the 


2 Frozen Concentrated Orange Juice From Brazil, Inv. No. 701-TA-184. 

3 Lamb Meat From New Zealand, Inv. No. 701-TA-80. 

* Sugar From the European Community, Inv. No. 104-TAA-7. 

5 Certain Tomato Products From Greece, Inv. No. 104-TAA-124. 

® Certain Red Raspberries From Canada, Inv. No. 731-TA-135. 

7The amendment changed the provision which defined industry as producers of a like product to add “except 
that in the case of wine and grape products subject to investigation under this title, the term also means the 
domestic producers of the principal raw agricultural product (determined on either a volume or value basis) 
which is included in the like domestic product, if those co om a allege material injury, or threat of material 
injury, as a result of imports of such wine and grape p: 

*Section 701 of the Trade and Tariff Act of 1984 pet ap that the amendment “shall not apply with respect 
to petitions filed * * * after September 30, 1986.” 
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table wine industry and were not interested parties within the 
meaning of the law. 

The remaining grounds of the motion to dismiss are rejected. 

The movants asserts that those plaintiffs who make table wine 
were too small a percentage of the table wine industry to be proper 
petitioners on behalf of that industry. For this proposition, they 
rely on Gilmore Steel Corp. v. United States, 8 CIT , Slip Op. 
84-45 (April 23, 1984). This point, however, is not properly raised in 
a motion to dismiss on jurisdictional grounds. It does not relate to 
a party’s standing to bring an action in this Court or to any other 
aspect of the jurisdiction of the Court. It attacks one of the implicit 
determinations of the ITC, namely, the determination that the peti- 
tioners were entitled to file a petition in the administrative pro- 
ceeding. Accordingly, it is a subject which is properly part of the 
judicial review of the substance of the administrative determina- 
tion. It must await the resolution of the merits of the case. 

The movants also single out the Gibson Wine Co. (Gibson) as 
lacking standing because it was not a “party to the proceeding” 
before the ITC, even though as a maker of table wine it was an “in- 
terested party.” On the question of participation in the proceeding, 
the law is satisfied by any form of notification or participation 
which reasonably conveys the separate status of a party. The par- 
ticipation requirement is obviously intended only to bar action by 
someone who did not take the opportunity to further its interests 
on the administrative level. The Court has also taken the require- 
ment of participation to mean something more than passive mem- 
bership in an umbrella organization. The listing of Gibson as a co- 
petitioner in a post-conference brief is sufficient to satisfy these 
standards. Zenith Radio Corp. v. United States, 5 CIT 155 (1983). 

The Court’s opinion that grape growers are not interested parties 
leaves the plaintiff association known as American Grape Growers 
Alliance (the Alliance) with a membership of five interested parties 
and five others. 

Movants argue that this does not give the Alliance a “majority” 
of members who produce a like product and therefore the Alliance 
does not meet the standard for a trade association expressed in 19 
U.S.C. § 1677(9XE). The Court agrees that five out of ten does not 
make a majority in the literal sense. The Court also notes that it 
has previously denied intervention (the legal equivalent of standing 
to bring the action) to an organization in which only four of 14 
members produced the product under investigation. Matsushita 
Electric Industrial Co. v. United States, 2 CIT 254; 529 F. Supp. 664 
(1981). 

Nevertheless, it must be understood that the standing require- 
ment for associations was primarily designed to keep out broad- 
spectrum, general organizations who would always have a few 
members with direct interest in the product under investigation. 
The “majority” requirement in the Trade Agreements Act of 1979 
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was explained as follows in the report of the Senate Committee on 
Finance: 
This limitation is believed to fairly delimit those groups with 
sufficient interest to always be considered interested parties. 
An association representative of importers generally, or busi- 
ness generally, would not be considered an interested party 
under this limitation, although a sub-group of such an associa- 
tion may qualify. 


S. Rep. 96-249, 96th Cong., 1st Sess., 90 (1979) 

In the opinion of the Court the remedial purpose of this provi- 
sion, intended as it was to set a fair standard for access to judicial 
review, justifies the conclusion that an organization should have 
standing in the peculiar situation where interested parties are half 
of the membership. At the midpoint the proportion of membership 
with undeniable interest is sufficient to fall within the intention of 
the law. 

As a result of the considerations expressed above, the Court dis- 
misses from this action the Raisin Bargaining Association, the New 
York State Wine Grape Growers, the National Grape Cooperative 
Association, the California North Coast Grape Growers, and the 
Washington Association of Wine Grape Growers. While these orga- 
nizations may have some members who are table wine producers 
they have not been shown to individually meet the statutory stand- 
ing requirements. As to the remaining plaintiffs, the motion is 
DENIED. 


(Slip Op. 85-29) 


Hurry Corp., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
TAIWAN TRANSPORTATION VEHICLE MANUFACTURERS ASSOCIATION, 
DEFENDANT-INTERVENOR 


Court No. 83-8-01180 
Before CARMAN, Judge. 


MEMORANDUM OPINION AND ORDER 
[Intervenor’s motion to dismiss denied.] 


(Decided March 13, 1985) 


Collier, Shannon, Rill & Scott (Michael R. Kershow and Lauren R. Howard on the 
motion) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch, (Velta A. Melnbrencis on the motion) for the de- 
fendant. 

Plaia & Schaumberg, Chartered (Herbert C. Shelley, Joel D. Kaufman, and George 
W. Thompson on the motion) for the defendant-intervenor. 
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BACKGROUND 


This case arises out of an antidumping petition filed with the 
United States Department of Commerce (Commerce) by plaintiffs 
on September 24, 1982. Following investigation by Commerce’s 
International Trade Administration (ITA), Commerce published a 
notice on July 11, 1983, of Final Determination of Sales at Less 
Than Fair Value: Bicycles from Taiwan. 48 Fed. Reg. 31,688 (1983). 
Plaintiffs challenged this nominally affirmative determination in 
its action filed with this Court on August 9, 1983 (Court No. 83-8- 
01180). In the determination Commerce had concluded that only 
five of sixteen Taiwanese bicycle producers investigated has 
weighted average dumping margins in excess of 0.5 percent ad va- 
lorem, and liquidations of entiries from these firms were suspended 
until further notice. Regarding the eleven remaining firms, Com- 
merce found either no sales or de minimis sales of bicycles at less 
than fair value (LTFV). These eleven firms were therefore excluded 
from the final affirmative determination. 

The International Trade Commission (ITC), in its injury investi- 
gation pursuant to 19 U.S.C. § 1673d(b) (1982), determined that the 
record did not “establish a causal nexus between the imports under 
investigation [per Commerce’s final affirmative determination] and 
the injury experienced by the U.S. industry.” Bicycles from 
Taiwan, Inv. No. 731-TA-111 (Final), USITC Pub. No. 1417, at 8 
(1983). As a result of the ITC’s final negative injury notification on 
August 29, 1983, Commerce did not publish an antidumping duty 
order and the investigation was terminated. See 19 U.S.C. 
§§ 1673d(cX2), 1673(a) (1982). Plaintiffs challenged the ITC injury 
determination in a second action filed with this Court on October 7, 
1983 (Court No. 83-10-01499), following publication of this final 
negative determination on September 8, 1983. 48 Fed. Reg. 40, 574 
(1983). This latter challenge was primarily to the ITC’s noninclu- 
sion of data regarding the eleven producers which has been ex- 
cluded from the LTFV determination. 

As the ITC’s injury determination depended in part upon the re- 
sults in Commerce’s LTFV determination, the defendant moved to 
consolidate the two actions under Consolidated Court No. 83-8- 
01180 and suspend those proceedings dealing with the ITC determi- 
nation until after ruling on the challenge to Commerce’s LTFV de- 
termination. Plaintiffs agreed to defendant’s proposed mode of pro- 
ceeding and the Court therefore allowed defendant’s motion of con- 
solidation and suspension on December 6, 1983. Intervenor now 
moves to dismiss plaintiff's original challenge to Commerce’s final 
LTFV determination, contending that the Court lacks subject- 
matter jurisdiction. ' 


'The Court granted the motion to intervene by the Taiwan Transportation Vehicle Manufacturers Association 
on February 29, 1984. 
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OPINION 


Intervenor argues that no provision provides for judicial review 
of an affirmative antidumping duty determination by Commerce 
until such determination results in an antidumping duty order. See 
19 U.S.C. § 1516a(aX2)(BXi), (ii) (1982). Intervenor’s view is essential- 
ly that the petitioner’s right of appeal is cut off when the ITC has 
not been able to link the injury experienced by the domestic indus- 
try to those foreign producers that Commerce determined were 
dumping. The Court rejects this position. Its adoption could result 
in negative findings as to dumping by certain companies complete- 
ly escaping judicial review. 

Intervenor does show that an appeal of the ITC negative determi- 
nation, pursuant to 19 U.S.C. § 1516a(aX2AXi), could lead to the 
overturning of the ITC determination and the issuance of an order. 
Thereupon the plaintiffs would gain the right to review of the Com- 
merce determination under § 1516a(a\(2A\ii). But intervenor fails 
to point out any avenue of review if the ITC determination were to 
be upheld. 

The appealability of negative findings contained in nominally af- 
firmative dumping and subsidy determinations by Commerce has 
been the subject of a number of disputes before this Court and the 
Court of appeals for the Federal Circuit. E.g., United States Steel 
Corp. v. United States, 5 CIT 287, (1983), vacated as moot, 7 
CIT———-, Slip Op. 84-12 (Feb. 24, 1984); United States Steel Corp. 
v. United States, 5 CIT 272 (1983), vacated as moot, 6 CIT . 
Slip Op. 84-12 (Feb. 24, 1984); Bethlehem Steel Corp. v. United 
States, 742 F.2d 1405 (Fed. Cir. 1984). it is now apparent that the 
negative and affirmative findings of an affirmative determination 
should generally be heard together in a single action following the 
ITC injury investigation and the publication of an antidumpting or 
countervailing duty order, as long as the ITA has found some subsi- 
dy or dumping regarding the subect merchandise and companies. 
See Bethlehem, 742 F.2d at 1410-11. But where particular products 
or companies have not been a part of the affirmative Commerce de- 
termination, the question of proper duty assessment will not 
become moot upon a negative ITC injury determination. The con- 
troversy regarding the negative findings of the ITA remains. 

A negative finding by the ITA which results in the exclusion of a 
product or company is in substance the same as a final negative 
determination. The ITC does not consider such a product or compa- 
ny in its evaluation of injury to the domestic industry. Further, the 
suspension of liquidations of entries and the posting of security is 
not required under 19 U.S.C. § 1671b(d)(1), (2) (1982). From the point 
of view of Commerce, the matter regarding the excluded product or 
ner is essentially closed. The controversy is therefore ripe for 
appeal. 
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Congress apparently recognized this proposition when enacting 
section 623(aX3) of the Trade and Tariff Act of 1984, Pub. L. No. 
98-573, 98 Stat. 2948, 3040. This section, amending 19 U.S.C. 
§ 1516a(aX2\(BXii), now provides for review within 30 days after 
publication in the Federal Register notice of: 


[a] final negative determination by the administrating au- 
thority or the Commission under section 703 or 735 of this Act, 
including, at the option of the appellant, any part of a final af- 
firmative determination which specifically excludes any compa- 
ny or product 

Id. (emphasis added). 

There is no question of the applicability of this statute to the cur- 
rent controversy, as Commerce specifically excluded eleven compa- 
nies from its affirmative determination.” See 48 Fed. Reg. 31,688 
(1983). Plaintiffs have properly alleged the Court’s jurisdiction in 
their complaint by citing the appropriate jurisdictional statutes, 28 
U.S.C. 1581(c) and 19 U.S.C. § 1516a(a\(2), and by alleging the requi- 
site jurisdictional facts which have subsequently been borne out by 
the record. The Court’s jurisdiction is not affected by the plaintiffs 
not specifically discussing Commerce’s exclusion of eleven compa- 
nies from the affirmative determination in Courts I-IV of the com- 
plaint. The counts merely outline the challenges to the legal and 
factual conclusions by Commerce which led to the exclusion of the 
eleven companies. 

For the foregoing reasons, intervenor’s motion to dismiss Court 
No. 83-8-01180 should be, and hereby is, denied. Pursuant to the 
Court’s order of December 6, 1983, matters relating to the ITC 
injury determination (as originally raised in Court No. 83-10- 
01499) continue to be stayed pending the Court’s review of those 
matters which resulted in the exclusion of eleven companies from 
Commerce’s July 11, 1983 final affirmative antidumpting duty de- 
termination. 


(Slip Op. 85-30) 


ZENITH Rapio CorpP., ET AL., PLAINTIFFS v. UNITED STATES, ET AL., 
DEFENDANTS 


Court No. 81-06-00734 
Before Watson, Judge. 
MEMORANDUM OPINION AND ORDER 


(Decided March 13, 1985) 
Frederick L. Ikenson, P.C. (Frederick L. Ikenson and J. Eric Nissley, of counsel) f 
plaintiff Zenith Radio Corporation. ™ on 


*Section 626(bX2) of the Trade and Tariff Act of 1984, Pub. L. No. 98-573, 98 Stat. 2948, 3042, assures that the 
section 623 amendments apply to civil actions pending on the date of enactment of the Act. 
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Collier, Shannon, Rill & Scott, (Paul D. Cullen and Paul C. Rosenthal, of counsel) 
for plaintiffs International Brotherhood of Electrical Workers, et al. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Sheila N. Ziff, attorney) for defendants. 

Weil, Gotshal & Manges, A. Paul Victor, Stuart M. Rosen, Charles H. Bayar, and 
Bret E. Suval, of counsel) for defendant-intervenors, Matsushita Electric Industrial 
Co., Ltd., et al. 

Tanaka Walders & Ritger (H. William Tanaka, Lawrence R. Walders, Patrick 
O'Leary, of counsel) for defendant-intervenors, Hitachi Ltd., et al. 

Sharretts, Paley, Carter & Blauvelt, P.C., (Gail T. Cumins and Ned H. Marshak, of 
counsel) for defendant-intervenor Sanyo Electric, Inc. 

Arent, Fox, Kintner, Plotkin & Kahn (Robert H. Huey and Rodney F. Page, of 
counsel) for defendant-intervenors, Toshiba Corporation, et al. 

Wender, Murase & White (Peter J. Gartland and Robert D. Piliero, of counsel) for 
defendant-intervenor Sharp Electronics Corporation. 

Baker & McKenzie (Thomas P. Ondeck, of counsel) for defendant-intervenors Mit- 
subishi Electric Corporation, et al. 

Siegel, Mandell & Davidson, P.C. (Brian S. Goldstein and Edward Ackerman, of 
counsel) for defendant-intervenor The General Corporation of Japan. 


Watson, Judge: This consolidated action is a judicial review of a 
determination by the International Trade Administration of the 
Department of Commerce (ITA). It is before the Court on cross-mo- 
tions for summary judgment. 

The determination in dispute’ fixed the antidumping duties due 
on television sets from Japan that were entered or withdrawn from 
warehouse for consumption between April 1, 1979 and March 31, 
1980. 

Under the law, if the United States Price is less than the Foreign 
Market Value the difference between the two is a margin of dump- 
ing in the United States and antidumping duties must be paid to 
eliminate it. 19 U.S.C. § 1673.? 

The determination of Foreign Market Value starts with the price 
in the producer’s home market. 19 U.S.C. § 1677b(a)(1(A).* Certain 
costs (such as containers and coverings) are then added to the 
price. Finally, “adjustments” may be made to the price for those 
elements in the price which are “differences in circumstances of 
sale.” 19 U.S.C. § 1677b(a)(4).* 


‘The determination was published at 46 Fed. Reg. 30163 (June 5, 1981). 
219 U.S.C. § 1673 
= Imposition of antidumping duties imposed 


(1) the administering authority determines that a class or kind of foreign handise i i i 
likely to be, sold in the United States at less than its fair value, and oe ss 
(2) the Commission determines that— : 
(A) an industry in the United States— 
@) is materially injured, or 
co oi i thcetened with aii i the United Sta retarded 
it of an industry in ni tes is material] 
by reason of imports of that merchandise, om . 
then there shall be imposed upon such merchandise an antidumping duty, in addition to other d 
posed, in an amount equal to the amount by which the f ited eae 
meet -_ y foreign market value exceeds the United States price for 
319 ~ C. § 1677(bXaX1XA) 
§ 1677b. Foreign market value 


(a) Smeets fictitious mar les agencies. of this title— 
(1) In general. The foreig eae el rchandise shall price, time 
tation of terchandie to the Uniied Slater” me be the at the of expor- 
at w or similar merchandise is sold or, in the absence of sales, offered for sale i the 

principal markets of the country from hich S 
— 4S try wi ¢xported, in the usual wholesale quantities and in the 

‘19 ees aipeinins. 

justments. In determining foreign market value, if it is established faction 

cdadaistaring soleinn Cas en ne, Se nate widen, Te Getied face end ne 


Continued 
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If the price method cannot be applied with information from 
home market sources, the Foreign Market Value can be deter- 
mined from a price method using sales to third countries other 
than the United States (19 U.S.C. § 1677b(aX1\B)) or from a non- 
price method known as Constructed Value, in which the value is 
built up from the elements of costs of materials, cost of production 
and general expenses and profit. 19 U.S.C. § 1677b(aX(2)* and 19 
US.C. § 1677b(e).® 

The plaintiffs claim that the ITA committed errors of law in its 
determination of the Foreign Market Value of the television sets 
under investigation. 

I 


Plaintiffs first argue that the ITA erred when it used constructed 
value to find the Foreign Market Value of television sets produced 
by Sharp Corporation (Sharp). They contend that, after the ITA de- 
clined to use the prices submitted by Sharp, it should have used 
the evidence of the declared amounts on which Sharp paid the Jap- 
anese Commodity Tax on the television sets it sold in Japan. 

The Court is of the opinion that, although the use of the com- 
modity tax information would have been lawful and had much to 
recommend it,’7the ITA was under no statutory obligation to use it. 

The ITA apparently thought that if it had no direct evidence of 
prices in transactions for sale in the Japanese market, the statute 
would obligate it to turn immediately to sales to third countries or 
to constructed value. This belief was expressed at 42 Fed. Reg. 

sone: yd to (or that the fact that the United States price is the same as the foreign market value) is wholly 


(A) the fact that the wholesale quantities, in which such or similar 
absence of sales, offered for sale, 


(C) the fi tt merchandise ——-* i ph (B) or (C) of section 771(16) [19 USC § 1677(16) 
market Paragra 
inisdambccukiae:: 
519 uae. SY 1677b(aX2) 
imported Satie onee ae Geta a Faraeraph | GXA) a, then sande tae 
notwi 
a Se res cane Saree See SCE any oe constructed val: 
determined subsectio. 


mn (e). 
£19 U.S.C. § 167Tb{e) 
Gone seine: G) Determination. For the purposes of this title, the constructed value of imported 


ae nen etree eiates A ont internal tax applicable in the coun’ of expepietion Dent 
the production of which su dispositi but seioeded the 7 


ne under consideration which would ordnar time preceding the da’ 
etna seat which would ordisarlly permit the production of that 


Be San ie and profit to that usually reflected in sales of handise 
oe dae for expenses equal in sales of merc 
cunt for general er the muchendion under consliortion 


of the same general ition which are made by producers 
in the country of exportation, os as aie whanaabs eunsllies anf tre ects cote of trade, 


() the amount for meral expenses shall not be less than 10 percer. of the cost as defined in 
Gi) the amount for profit shall not be less than 8 percent of the sum of such general expenses and 


cost; 
(C) the cost of all containers and coverings of whatever nature, and all other expenses incidental to 
lacing the merchandise under consideration in condition, packed ready for shipment to the United 


ites. 
*The Japanese Commodity Tax Law defines the taxable basis of the television sets in terms which are virtual- 
ly identical to the terms of foreign market value. 
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30164 4. Although this understanding was wrong, it did not 
amount to harmful error in the administration of the law. 

In reality, the ITA has the authority to go beyond direct evidence 
of relevant matters in appropriate situations. This is part of its in- 
herent power to make these determinations so long as they are 
lawful and based on substantial evidence. Substantial evidence does 
not have to be perfect evidence. The ITA is even empowered to uti- 
lize information which might be less than satisfactory in normal 
situations. Thus, in 19 U.S.C. § 1677e(b)* the agencies are allowed to 
base their determinations on “the best information otherwise avail- 
able” when a party refuses or is unable to produce information. By 
a fortiori reasoning they are certainly authorized to use secondary 
evidence of price (such as the commodity tax information) when 
direct evidence is not sufficient or usable. 

Consequently, it is puzzling that the ITA did not utilize its au- 
thority to rely on good secondary evidence of price. It is even more 
bewildering to note that by turning to the complicated use of con- 
structed value the ITA lost an opportunity to promote its adminis- 
trative efficiency, a point which has recently been stressed as an 
important factor in the administration of this law. Consumer Prod- 
ucts Division, SCM Corp. v. Silver Reed America, Inc., 753 F.2d 
1033 (Fed. Cir. 1985). The use of the commodity tax information 
would have been markedly simpler than the use of constructed 
value. 

Nevertheless, the failure to use a discretionary alternative form 
of proof for one type of valuation does not amount to error when 
the agency uses a lawful second means of valuation. 

In short, if the ITA had seen fit to use the commodity tax infor- 
mation in the case of Sharp, its action would have been unassail- 
able. Even though it displayed a curious restraint in the use of its 
discretion, it did not violate a requirement of the law by failing to 
use secondary evidence of price. 

In sum, it can be said that the authority to use secondary sources 
of information is part of the power of the agency to use all reasona- 
ble ways and means to accomplish its task. 19 U.S.C. § 1673h.° This 
authority does not create an obligation to turn to secondary sources 
before using an alternative statutory method of valuation. 

For the producers other than Sharp, alternative information 
would not come into play if their actual prices were being properly 


£19 U.S.C. § 1677eb) 

(b) Determinations to be made on best information available. In making their determinations under this 
title, the administering authority and the Commission shall, whenever a pay or any other refuses 
or is unable to produce information eae! in a timely manner and in the form or otherwise 
significantly impedes an investigation, use the best information otherwise available. 

°19 _ § 1673h. Duties of customs officers 
the case of all imported merchandise of a class or the administering authority has 
cblished an antidumping duty order on section 736 no USC. Tiers] under which entries have not 
been liquidated, the ap yoy priate customs r shall, reasonable ways and means and consistently 
ith the provisions of title [19 U.S.C. $6 1671 et soa, pee ae ree estimate, the foreign 
sented value, the United States price, and any other i the administering authority deems 
necessary for ‘the purposes of administering this title [19 Use. Selenite et seq.]. 
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used. For those producers the dispute centers on the use of their 
prices in sales to related parties in Japan and the general question 
of whether the relationship between parties was adequately investi- 
gated. 

Plaintiffs next turn to the foreign market value determinations 
made for the remaining Japanese producers of television sets. For 
these producers, direct proof of prices in the home market was 
found to be satisfactory. 

Plaintiffs claim that the ITA did not eliminate the taint of rela- 
tionship from the information used to determine Foreign Market 
Value. Plaintiffs argue that limiting the investigation of relation- 
ships to financial connections was improper. Zenith presented a 
scholarly argument that Japanese business relationships are gov- 
erned by a tradition of conduct known as keiretsu, which produces 
coordinated action and the practical effects of relationship without 
the presence of equity connections. 

The Court is of the opinion that the requirements of our law are 
satisfied when the ITA investigates whether there is any financial 
relationship between the producer and the purchaser in the home 
market. This goes to the essence of those relationships which the 
law details in 19 U.S.C. § 1677(13)*° and which would obviously 
tend to undermine the acceptability of a sale price. The question 
posed by the ITA was adequate to explore the full range of possible 
financial relationships involved in the enforcement of the law. 

The discernment of relationships which do not find expression in 
concrete financial terms is not something which can be posited as a 
mandatory duty, and is not required of the ITA by law. In this case 
the ITA’s determinations on the question of relationship were sup- 
ported by substantial evidence and were in accordance with the 
law. 

The plaintiffs have also challenged the validation of prices be- 
tween related parties by means of prices to unrelated parties, 
claiming that the ITA did not determine that the volume of sales 
to unrelated parties was sufficient to serve as validation. However, 
this process of validation is not dependent on any fixed relative 
volume of sales. In the absence of any indication that the unrelated 
sales are arranged solely to validate the price to related parties, 
the ITA is within its authority to use such sales as are commercial- 
ly significant. 

The record shows that for Hitachi, Matsushita, and Mitsubishi, 
sales to unrelated parties were at prices identical to the prices to 


19 U.S.C. § 1677 ag) 
(13) Exporter. For the purpose of determining United States price, the term “exporter” includes the 
—- whom or for whose account the merchandise is imported into the United States if— 


) such person is the agent or pri 

(B) such person owns or controls, directly or indirectly, through stock ownership or control or other- 
wise, any interest in the business of the exporter, manufacturer, or producer; 

(C) the exporter, manufacturer, or producer owns or controls, directly or indirectly, through stock 
ownership or control or otherwise, any interest in any business conducted by such person; or 

(D) any person or persons, jointly or severally, directly or indirectly, through stock ownership or con- 
trol or otherwise, own or control in the aggregate 20 percent or more of the voting power or control in 
the business carried on by the person by whom or for whose account the merchandise is imported into 
the United States, and also 20 percent or more of such power or control in the business of the exporter, 
manufacturer, or producer. 


cipal of the exporter, manufacturer, or producer; 
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related purchasers. In the case of Sanyo, whose prices to unrelated 
purchasers were higher, the ITA used the higher prices and did not 
use the prices to related purchasers. For Toshiba, which sold only 
to related purchasers in Japan, the ITA compared its prices to 
those of manufacturers selling comparable television sets in arms- 
length transactions. This manner of proceeding accords with the 
law and its results are supported by substantial evidence. 

As a final point on the subject of related parties, the plaintiffs 
claim that special verification should have been undertaken by the 
ITA after the matter became an issue in the proceeding. The Court 
does not believe that in the circumstances of this proceeding a duty 
arose to conduct a specific, additional verification of the relation- 
ship issue. In the opinion of the Court, the record before the ITA 
was sufficient to permit it to draw sound conclusions on the issue 
of relationships. This was not a case in which the verification duty 
was abdicated or violated to the point of eroding the legitimacy of 
the proceeding. See, All Tech Specialty Steel Corp., v. United States, 
6 CIT (Slip Op. 83-119), 575 F. Supp. 1277, affirmed, 745 F2d 
632 (Fed. Cir. 1984). 


Ill 


Plaintiffs’ third area of disagreement with the determination in- 
volves the ITA’s use of discounts and rebates to lower the foreign 
market value of television sets sold in Japan. 

According to plaintiffs, if discounts and rebates are to enter into 
the calculation of foreign market value at all, it must be by means 
of deductions from price for those discounts and rebates that are 
available to all purchasers. 

In the opinion of the Court this seemingly plausible claim has 
been precluded by the decision of our appellate court in Smith- 
Corona Group Consumer Products Division, SCM Corp., v. United 
States, 713 F.2d 1568 (C.A.F.C. 1983), cert. denied, 104 S. Ct. 1274 
(1984). In that opinion, the Court of Appeals for the Federal Circuit 
(CAFC) characterized the offer of a rebate in Japan as a difference 
in the circumstance of sale in Japan as opposed to the sale in the 
United States. The CAFC further discussed rebates as increasing 
the effective cost to the manufacturer of the transactions under 
scrutiny. 713 F2d at 1850. This means that to the extent that re- 
bates and discounts are considered differences in circumstances of 
sale they are adjustments made for the exigencies of particular 
transactions under the authority of 19 U.S.C. § 1677b(a\(4).1! As 
such, they do not have to meet the same requirements as would a 
“price,” that is to say, they do not have to be given to “all purchas- 
ers.” As items unrelated to price, rebates and discounts are not 
subject to the limitations on price of 19 U.S.C. § 1677b(aX(1A) !2 or 
19 U.S.C. § 1677(14).1% 

11 See Footnote 4, supra. 

12 See Footnote 3, s 

as =| § 1677(14) 


Gon fy a The term “sold or, in the absence of sales, offered for sale” 
moons Gold ox, in the ebauace of sales, offered— 
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Before the decision in Smith Corona, supra, the plain meaning of 
the law, force of logic, and the teaching of analogous case law 
would have compelled the Court to reason as follows: Discounts and 
rebates are practices which relate directly to price. The law de- 
pends on the determination of a single price which must be the 
price available to all purchasers. If discounts and rebates are given 
to some purchasers and not to others they ought not to figure in 
the price. “All purchasers” cannot necessarily obtain the discount- 
ed price or the rebates, nor can “all purchasers” obtain any “aver- 
age’”’ price into which the discounts or rebates are averaged. 

A correlary of this point would be that the authority of the 

ncy to utilize techniques of averaging or sampling under 19 
U.S.C. § 1677b(f) 1+ could not justify the use of prices which are not 
available to all purchasers. This standard also has the advantage of 
immensely simplifying the administration of the law—a point 
which has come to figure prominently in analysis of administrative 
action in this area. Consumer Products Div., SCM Corp. v. Silver 
Reed America, Inc., 753 F.2d 1033 (Fed. Cir. 1985). 

At this time however, the holding of our appellate court has 
eliminated this line of reasoning. The claim by plaintiffs that dis- 
counts and rebates were improperly used in the calculation of for- 
eign market value is rejected. 


IV 


As a fourth issue Zenith has maintained its claim that the so- 
called exporter’s sales price offset (the ESP offset) is erroneous as a 
matter of law. Zenith acknowledges that this issue was decided in 
Smith Corona Group Consumer Products Division, SCM Corp. v. 
United States, 713 F.2d 1568, cert. denied, 104 S. Ct. 1274 (1984). In 
that opinion, the Court of Appeals for the Federal Circuit stated 
that: 


Were it not for the exporter’s sale price offset, comparisons 
based on purchase price would be fair, yet comparisons based 
on exporter’s sales price would be skewed in favor of a higher 
dumping margin. 


713 F.2d at 1578 


we to oi purchasers at not whee or ; 
ordinary to one or more selected hase: wi 
fatty _ << — ae pure! rs at wholesale at a Price which 
without regard to restrictions as to the disposition or use of the merchandise by the purchaser except that, 
where such restrictions are found to affect the market value of the merchandise, adjustment shall be made 
therefor in calculating the price at which the merchandise is sold or offered for sale. 
1419 U.S.C. § 1677b(f) 

(f) Authority to use sampling techniques and to icant age ery 

‘or the purpose of determining foreign market value ae tas section, the administering authority 


(1) use averaging or generally x seoupniee techni he: signifi 
is involved or a icant number pa nee og prices is required, and ee tao 
ene _ e into account adjustments which are insignificant in relation to the price or value of 
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The Appellate Court further stated that: 


In view of the discretion accorded the Secre under the 
statute to make adjustments to foreign market value, we con- 
clude that the exporter’s sale price offset, 19 C.F.R. § 353.15(c) 
is a proper and reasonable exercise of the ‘Secretary’ s authority 
to r the statute fairly. 


713 F.2d at 1579 

It must be observed however that the result to which this Court 
is directed appears to nullify a fundamental statutory provision for 
determining United States price when the producer and the im- 
porter are related. In good conscience and with all due respect the 
Court must state that it does not see the unfairness which sup- 
posedly justifies the offset. This Court sees only a cancellation of an 
important part of the operation of the exporter’s sales price 
method of finding a U.S. price. This amounts to a thwarting of Con- 
gressional intention. 

The ITA evidently thinks that because selling expenses were ex- 
tracted from the price of the first transaction inside the United 
States (as part of the technique of going back to what would be the 
true price in a transaction between the exporter and importer) 
there is something unfair in leaving selling expenses “inside” the 
price at which the exporter-producer sells to its customers in 
Japan. It therefore allows an equal amount to be deducted from 
that foreign market value in 19 C.F.R. § 353.15(c).5 

But this is nothing less than the nullification of the step specifi- 
cally provided by law to help arrive at a fair price in related party 
transactions. 

As noted earlier, the dumping margin in the United States is the 
amount by which the United States price is lower than the Foreign 
Market Value. When the United States price can’t be obtained 
from the purchase price (the sale between the importer and export- 
er) because the parties are related, it has to be extracted from a 
later price (the sale from the related importer to an unrelated US. 
purchaser, i.e., the sale after importation). That price must be 
cleansed of the selling expenses of the importer in order to help 
arrive at what would be the real price between an exporter and im- 
porter. This is essential to arriving at a fair U.S. Price, unaffected 
by special relationships. That is where the adjustment for selling 
expenses ought to stop. At that point the law has operated to bring 
the price found in the first U.S. transaction back to what it would 
be in an importation transaction. Then, both the purchase price (in 
the sale between unrelated importer and exporter) and the export- 


19 C.F.R. § 353.15(c) (1980) provides: 
© S§ Special rule N 
hance neyo een (b) of 


See ee rte 


schoeycuiieitests in: sxpuenalita tagaiibdtiainats te deanna 
int capmsonn iaocleed ts tae, kotos taesheh sap ts Coe coaanen af toe olieacnmoniene incurred in the home 
manclet up to the seneunt of the selling aupermms incensed te the Usited Sinien aatthet. (iusplients capella? 
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er’s sales price (arrived at by the “extraction” method) are subject 
to adjustments which bring them further back to the equivalent of 
an ex-factory price in the home market for sales in exportation to 
the United States. At that point the operation of the alternative 
methods of finding a U.S. Price is complete and harmonious. Those 
prices may then be compared with the producers foreign market 
value in each instance to see whether the US. price is lower. 

The ITA’s creation of an “offset,” does violence to this carefully 
worked-out statutory method. It disrupts the balanced statutory 
scheme and allows foreign market value to be unjustifiably reduced 
by selling expenses in the home market when the foreign market 
value is being used in a related party situation. 

The Court is unable to see any unfairness resulting from the 
statutory method or any “skewing” in favor of higher dumping 
margins when it is used. In the related party situation the related 
exporter has no usable price to the U.S. until the exporter’s sales 
price method is applied. To say that a crucial element of its appli- 
cation is a “skewing” is nothing less than a straightforward dis- 
agreement with the plain meaning of the law, a judgment that ex- 
porter’s sales price should not work the way it was intended to. 

The removal of selling expenses from the U.S. side of the equa- 
tion is essential to finding a fair U.S. price. The related exporter is 
told that its price is actually the next transaction price of its relat- 
ed importer, but only after those elements are removed which 
would not be in the exporter’s price in a transaction with the im- 
porter. If that exporter is then allowed to deduct from his home 
market price an equivalent element of selling expenses the entire 
special statutory method is being negated. In short, the “offset” re- 
stores an element of one of the very items that Congress wanted to 
remove from U.S. Price in related party transactions. 

To allow the ITA the discretion to promulgate rules which alter 
this method of statutory valuation, and to do so based on a miscon- 
ception of what if fair, amounts to a grant of authority to freely 
amend the law. This result creates two foreign market values 
where one was intended, destroys the operation of exporter’s sales 
— and represents the ultimate extension of discretion to the 

In the shadow of these developments it becomes difficult to imag- 
ine what judicial control remains on the administration and inter- 
pretation of this law. It must be remembered that this entire ad- 
ministrative novelty has emerged from a regulation assertedly 
based on the authority to make adjustments due to “circumstances 
of sale.” From this limited category of authority, intended only for 
proper adjustments to foreign market value, major surgery has 
been accomplished on the important statutory section dealing with 
the exporter’s sales price method for determining a U.S. price. 
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With these comments in mind, the Court conforms to the ruling 
of the appellate court and rejects plaintiff's claim that the ESP 
offset is invalid. 

V 


The plaintiff unions have claimed that the ITA used a weighted 
average technique to determine U.S. price when it used the export- 
er’s sale price method for Sharp. Obviously, a weighted average can 
eliminate dumping margins at one point in time by averaging in 
higher prices from a later time. That would clearly be unaccept- 
able. 

The government points out, however, that the technique used 
weight averaging only within each entry, in a manner that did not 
alter the amount of the margin. The method is found acceptable by 
the Court insofar as its results do not differ from what would result 
from the sum of exporter’s sales price for each selling price in each 
entry. In short, the Court is satisfied that the method did not con- 
ceal dumping margins and is in accordance with the law. 

For the reasons expressed in this opinion the plaintiffs’ motions 
for summary judgment must be, and hereby are, Denied. On the 
grounds expressed, the cross-motions for summary judgment are 
hereby Granted. 


(Slip Op. 85-31) 
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CARMAN, Judge: Plaintiff moves for summary judgment, or, in 
the alternative, a preliminary injunction. The defendants cross 
move for summary judgment, or, in the alternative, to dismiss for 
failure to state claim. 

Plaintiff has previously appeared before this Court seeking simi- 
lar relief. In Arbor Foods, Inc. v. United States, 8 CIT ———, 600 F. 
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Supp. 217 (1984) (Arbor I, the Court denied plaintiff's application 
for preliminary injunctive relief and dismissed the action. The 
Court declined to exercise its subject-matter jurisdiction under 28 
U.S.C. § 1581(i) (1982), perceiving an “obviat{ion] [of] the usual pro- 
cedure of administrative protest.” Arbor I, 8 CIT at , 600 F. 
Supp. at 218. The plaintiff has now exhausted its administrative 
remedies before the United States Customs Service (Customs) and 
appears here via the traditional jurisdictional avenue, 28 U.S.C. 
§ 1581(a). Oral argument on the motion was held on February 21, 
1985. 

The relevant facts have been stipulated by the parties and are 
not in issue. On June 28, 1983, the President issued Proclamation 
5071 which placed a quota restriction on sirup and sugar blends 
classifiable under items 183.05, 183.01, 156.45, and 155.75 of the 
Tariff Schedules of the United States (TSUS) and containing over 
65 percent sugar by dry weight. Subsequent to the issuance of the 
Proclamation, plaintiff began a screening operation at its Toledo, 
Ohio warehouse, which also qualified as a foreign trade zone. 

Within the foreign trade zone, pure sugar from Canada was 
brought in and mixed with corn sirup solids of United States 
origin. The resulting mixture was then introduced into the Cus- 
toms Territory of the United States. This introduction was accom- 
plished by simply moving the mixture across a yellow line in the 
warehouse of plaintiff which marked the boundary between the 
zone and the Customs territory. 

Once across the line, the mixture was screened to separate out 
the sugar component. The corn sirup solids were then brought back 
into the foreign trade zone for use with the next batch of Canadian 
sugar. Between July of 1983 and November of 1984, plaintiff im- 
ported 41,189 tons of dry mixtures containing 65 percent or less 
sugar and 24,950 tons of a sugar-corn sirup solids mixture. ; 

On November 6, 1984, Customs transmitted telex 12003 which 
stated that only sugar blends possessing a “valid commercial iden- 
tity and which are actually used in commerce in the United 
States” would be exempt from a constructive segregation. The 
effect of this notice was to place all sugar blends not meeting the 
standard within the ambit of the zero-quota provisions of pure 
sugar. Soon thereafter, all rulings issued to plaintiff prior to No- 
vember 6, 1984, were revoked by Customs. 

Customs then denied entry to 360 tons of the sugar/corn sirup 
solids blend as well as other blends. In addition, plaintiff allegedly 
was unable to stop twelve railcars of sugar in transit and was 
forced to resell at cost for a total loss of $67,100 

Plaintiff appeared before this Court pursuant to 28 U.S.C. 
§ 1581(i) (1983) in December of 1984. The Court denied the request- 
_ed relief and dismissed the case. Plaintiff then protested its denied 
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entries. These protests were denied on January 4 and January 11, 
1985. 


Discussion 


Plaintiffs arguments in support of its motion for summary judg- 
ment, or, in the alternative, for a preliminary injunction can be ex- 
pressed as follows: (1) Customs’ reliance on Headnote 7 of the Gen- 
eral Headnotes and Rules of Interpretation of the Tariff Schedules 
of the United States (TSUS) is in excess of its authority; (2) the ap- 
plication of Headnote 7 is discriminatory in effect; (3) Customs has 
changed a “position” within the meaning of 19 C.F.R. § 177.10(c\(2) 
(1984), but has failed to comply with the mandatory prior notice 
and comment procedures outlined in the Customs Regulations; and, 
(4) if the Court finds that genuine issues of material fact exist, pre- 
liminary injunctive relief ought to be afforded in order to prevent 
further business injury. The government responds in kind to these 
arguments, and also raises an “imminent mootness” issue. 


I. General Headnote 7, Headnote ? and 19 U.S.C. § 1500 


By telex of November 6, 1984, Customs’ Office of Regulations and 
rulings advised that all “purported sucrose ‘blends’ will be consid- 
ered commingled merchandise, pursuant to General Headnote 7, 
TSUS.” The telex further stated that “(sucrose blends which pos- 
sess a valid commercial identity and which are actually used in 
commerce in the United States * * * shall be exempt from treat- 
ment as commingled merchandise.’”’ General Headnote 7, TSUS, re- 
ferred to in the telex, provides in part: 


Commingling of Articles. (a) Whenever articles subject to dif- 
ferent rates of duty are so packed together or mingled that the 
quantity or value of each class of articles cannot be readily as- 
certained by customs officers (without physical segregation of 
the shipment or the contents of any entire package thereof) 


* * * * 


the commingled articles shall be subject to the highest rate of 
duty applicable to any part thereof unless the consignee or his 
agent segregates the articles pursuant to subdivision (b) hereof. 


* * * * * * * 


(e) The provisions of this headnote shall apply only in cases 
where the schedules do not expressly provide a particular 
tariff treatment for commingled articles. 


When the parties were before this Court in December of 1984, it 
appeared that Customs had relied solely on General Headnote 7 in 
promulgating the “valid commercial identity” standard. It is in this 
respect that plaintiff claims Customs exceeded its authority in issu- 
ing the telexes. Indeed, General Headnote 7 does not require nor 
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even appear to authorize such a regulatory standard. But a statuto- 
ry footing in Headnote 3 has been persuasively presented. 

Prior to this controversy, plaintiff's mixture of sugar and corn 
sirup solids was classifed under item 183.05, TSUS, which covers 


Edible preparations not specially provided for (including pre- 
pared meals and individually packaged): 


Other: 


“Edible preparations,” referenced in item 183.05, is defined in the 
subpart headnote: “The term ‘edible preparations’ in [item] * * * 
183.05 embraces only substances prepared and chiefly used as a 
human food or as an ingredient in such food * * * .” Headnote 3, 
Schedule 1, Part 15, Subpart B. 

Defendants correctly note that a chief use provision is incorpo- 
rated into item 183.05, by operation of Headnote 3. Headnote 
10(eXi), General Headnotes and Rules of Interpretation, TSUS 
(1984), further clarifies that chief use is “the use which exceeds all 
other uses (if any) combined.” The chief use is measured, of course, 
at the time of importation. United States v. Baltimore & Ohio R.R. 
Co., 47 CCPA 1, 3-4 (1959). Thus, although Customs is mandated to 
consider merchandise in its imported condition, United States v. Ci- 
troen, 233 U.S. 407, 414-15 (1912), the doctrine of chief use requires 
that the items be followed into the commerce of the United States. 
As such, Customs has every right to demand evidence of the possi- 
ble uses of the product. See Advance Solvents & Chemical Corp. v. 
United States, 34 CCPA 148, 154 (1947). This can be established, 
among other means, through affidavits from ultimate purchasers 
or importers’ testimony; further, per the telex, a demonstration of 
actual use was all that was necessary. But Arbor claims that 
knowledge of chief use is beyond its ken. This will not do. Import- 
ers “have every incentive for knowing the uses to which their 
wares are or may be put.” Klipstein v. United States, 1 Ct. Cust. 
Appls. 122, 124 (1910); see Manton Cork Co. v. United States, 65 
Cust. Ct. 241, 249 (1970) (Re, J.).1 Drawing upon these principles, 
the Customs Service simply invoked its authority under 19 U.S.C. 
§ 1500 (1982), to change a classification. The after-entry screening 
process, which plaintiff claims was Customs’ target, was not rele- 
vant. Customs’ new knowledge that plaintiff's entries were not 
truly “edible preparations” triggered the change. Thus, despite 


1 Defendant, in its reply, has pointed out that Customs recently allowed Arbor to make nine entries of its 
sugar/corn sirup solids mixtures upon proper documentation of valid commercial identity. As indicated earlier, 
— = — does not endorse this standard, it is clear that evidence of “commercial identity” is highly perti- 
nen’ ‘chief use. 
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plaintiff's vehement protestations that a classification matter is not 
involved here but rather “a test of the legality of the end Defend- 
ants realized—the exclusion from entry of Plaintiff's merchandise,” 
Plaintiffs Memorandum in Opposition at 1-2, the Court views the 
matter as a change in classification which resulted in quota provi- 
sions becoming applicable. This is not uncommon. See Wear Me Ap- 
parel Corp. v. United States, 1 CIT 60, 61 (1980).? 

In short, Customs was within its authority under 19 U.S.C. § 1500 
(1982), in demanding proof of valid commercial identity as one 
means of establishing chief use before allowing entry of plaintiff's 
mixtures. Customs rightfully considered such a showing highly per- 
tinent to the issue of chief use as an edible preparation. 


II. Has Customs “Changed a Position” Under 19 C.F-R. 
$ 177.10(cX2)? 


Section 177.10(cX2) of the Customs Regulations provides in part: 


Before the publication of a ruling which has the effect of 
changing a position of the Customs service and which results 
in a restriction or prohibition, notice that the position (or prior 
ruling on which the position is based) is under review will be 
published in the Federal Register and interested parties given 
an opportunity to make written submissions with respect to 
the correctness of the contemplated change. 


As is evident from the regulation, if Customs has established a “po- 
sition” with respect to a particular classification matter, and that 
position is sought to be changed with the effect of prohibiting or 
restricting merchandise, then a notice that the change is being con- 
templated must be published in the Federal Register. Plaintiff 
claims that a series of ruling letters, oral assurances from various 
Customs officials, and remissions of liquidated damages claims re- 
sulted in the establishment of a “position” with regard to plaintiff's 
merchandise. Therefore, according to plaintiff, Customs was obliged 
to publish a notice and afford opportunity for comment before the 
“position” could be changed. 

For several reasons, however, plaintiff's contentions must fall. 
First, the exact merchandise in issue here was never specifically 
covered by a letter ruling. Thus, Customs could not have staked out 
a position with respect to the mixture. Also, even if the Court were 
to consider plaintiff's assertions, they would not amount to a “posi- 
tion” on behalf of the Customs Service pursuant to 19 C.F.R. 
§ 177.10(cX2). Customs’ establishment of a “position” would be 


ee ee ee Be ce eet . First, plaintiff asserts that if a 


such a case. Also, where a mixture is shown to have a valid commercial identity and is therefore permitted 
entry, chief use as an edible preparation is assuredly present. 
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along the same lines as that of an “established and uniform prac- 
tice” under 19 U.S.C. § 1315(d) (1982). In that respect, such a “posi- 
tion” or “practice” would require uniform liquidations among the 
many ports over a period of time. See Heraeus-Amersil, Inc. v. 
United States, 8 CIT ———, 600 F. Supp. 221, 225 (1984). The acts 
by Customs which plaintiff claims amounted to a “position” fall 
short of that rigorous standard. Further, Customs never expressly 
found a position to exist. 

The Court would also note that on December 14, 1984, the Secre- 
tary of the Treasury, through the Office of Regulations and Rulings 
at Customs Headquarters, issued a finding that an established and 
uniform practice did not exist with respect to blends of 50 percent 
sugar and 50 percent sirup solids. As the Court noted in Heraeus- 
Amersil, once the Secretary exercises his discretion, his decision is 
normally beyond review. See Heraeus-Amersil, 8 CIT at , 600 
F. Supp. at 224. 

Plaintiffs argument that a position existed under 19 C.F.R. 
§ 177.10(cX2) must, accordingly, fail. 


III. Imminent Mootness 


On January 28, 1985, President Reagan issued Proclamation 
5294, which imposed additional quote restraints on sugar products. 
The Proclamation covers “articles containing sugars * * * whether 
or not mixed with other ingredients.” Both parties admit that 
plaintiff's imported merchandise is subject to Proclamation 5294. 
The parties have estimated that the quota will close on approxi- 
mately March 15, 1985. 

Defendants therefore argue that the Proclamation “will soon 
moot out this controversy.” Defendant’s Opposition, at 17. The 
Court has little difficulty in finding that this controversy is not 
moot. 

The judicial power of the United States extends to cases or con- 
troversies. U.S. Const. art. III, § 2, cl. 1. Until the quota closes, this 
Court could render effective relief to plaintiff by granting its pro- 
posed remedy. Indeed, the Supreme Court has rejected the ‘“im- 
pending mootness” argument. See Washington v. Washington State 
Commercial Passenger Fishing Vessel Association. 443 U.S. 658, 692 
n.32 (1979). The Court, therefore, sees fit to rule in the case despite 
the imminence of the quota.* 


CONCLUSION 


Through the uncontroverted facts in this case, no genuine issues 
of material fact are apparent to the Court. Accordingly, summary 


* Regarding preliminary injunctive relief, the Court in Arbor I indicated that it found the injury alleged by 
plaintiff to be speculative and insufficient to warrant the extraordinary remedy of a preliminary injunction. See 
Arbor I, 8 CIT ———,, 600 F. Supp. at 220 (citing Manufacture de Machines du Haut-Rhin v. Von Raab, 6 CIT 
——, 569 F. Supp. 877, 881, appeal dismissed, No. 83-1341 (Fed. Cir. Dec. 29, 1983)). The nature of the injury, 
damage to goodwill and other similar allegations, which the Court previously found unsatisfactory, remains so. 
In addition, as discussed above, plaintiff has not succeeded on the merits. Accordingly, a preliminary injunction 
cannot issue. 
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judgment is appropriate. Summary judgment in favor of the de- 
fendants is in order. 
A judgment will enter accordingly. 
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